Essential Requirements of the
Act: A Short History and
Overview*

Nancy Lee Jones

EDITOR’S NOTE

Remarkable for both its comprehensive content and its bold mandate,
the Americans with Disabilities Act (ADA) is one of few laws that
legitimately belongs under the rubric of “landmark legisiation.” Nancy
Lee Jones holds that the ADA highlights a trend of moving from the
judicial to the legislative arena in the development of civil-rights policy.
Jones walks us through the development of key concepts of the ADA,
including “reasonable accommodation” and “undue hardship,” as she
examines the rich 17-year history of articulating antidiscrimination
requirements under section 504 of the Rehabilitation Act. She reviews
the legislative history and describes the requirements of the law, as well
as offering a glimpse of the next generation of ADA-related issues: the
provision of health insurance and the parameters of the definition of
disability. Concluding that rights and funding must go hand in hand,
Jones calls for an examination of the Individuals with Disabilities Edu-
cation Act as a potential model for post-ADA disability legislation.
As a legislative attorney for the American Law Division of the Con-
gressional Research Service of the U.S. Library of Congress, Jones
advised Congress throughout its consideration of the ADA. She pro-
vides impartial counsel and legal analysis to members of Congress, their

*The views expressed in this article are the views of the author, not necessarily those
of the Library of Congress.
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staffs, and congressional committees on a range of issues. With a J.D.
Jfrom Georgetown University, Jones has published a number of articles
on disability law, including “The Education for All Handicapped Chil-
dren Act: Coverage of Children with AIDS” in the Journal of Law and
Education, and “Educational Rights of the Handicapped” in The
Harvard Journal on Legislation.

e Americans with Disabilities Act (ADA) is a landmark piece of
legislation guaranteeing the civil rights of 43 million Americans
with disabilities. As the most significant piece of civil-rights

legislation since the Civil Rights Act of 1964, the ADA’s enactment will
profoundly change the legal rights of individuals with disabilities. The
ADA points toward a future where its promise of civil rights combines
with existing programs of financial support to create meaningful equal-
ity of opportunity for individuals with disabilities.

This legislation has not occurred in a vacuum; in order to understand
its concepts and possible effect, it is necessary to look to the broad
societal forces that have shaped its history and to examine predecessor
statutes. It is sufficient to note here that the legal and social trends
relating to persons with disabilities are a part of even larger societal
tensions involving basic questions about the functions of government
and the responsibilities of society to its citizens. Ultimately, the tension
that runs through much of this century’s jurisprudence arises over con-
flicts between individual liberty and the interests of society. The civil-
rights movement is an example of this theme, especially as it is
expressed in equal-protection analysis under the fourteenth amend-
ment. Equal-protection theory has evolved into a tripart test, with
differing weights given to certain kinds of individual rights, which are
balanced against state interests. For example, statutes that involve dis-
tinctions based on race are deemed to be “suspect,” and the balance is
shifted in favor of the individual. Statutes that involve less critical
interests, on the other hand, must only be rationally related to a legiti-
mate state interest to pass constitutional muster. The Americans with
Disabilities Act is one of the most recent expressions of this balancing
of interests.

Historically, the ADA marks the first pure civil-rights statute for
persons with disabilities that has broad application. Unlike section 504,
which prohibits discrimination against individuals with disabilities
solely in programs or activities receiving federal financial assistance, the
ADA prohibits discrimination even when federal funds are not
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involved.! The ADA is a detailed and complicated statute that enacts
many of the concepts expressed in regulations under section 504 into
law. Two recent acts — the Civil Rights Restoration Act of 1987% and the
Fair Housing Act Amendments of 1988°—included other minority
groups and were limited in application; however, the disability compo-
nent of each act served as an important precedent during ADA enact-
ment (West 1991). The form of the ADA owes much to politics: both
the careful negotiations within congressional committees and the felt
necessity to be explicit to the future writers of regulations. Enactment
of statutes like the ADA may also indicate that the cutting edge of civil-
rights application is moving to the legislative arena as the judicial
atmosphere becomes less conducive to expansive interpretation of indi-
vidual rights (Marshall 1989).

ENACTMENT OF THE ADA

Prior to examining the specific requirements of the ADA, it is helpful
to chronicle briefly its legislative journey. Although legislative attempts
to implement various concepts in the ADA have been long-standing
(Burgdotf and Bell 1984),% the original proposal for the ADA was
offered by the National Council on Disability, an independent federal
agency whose statutory functions include providing recommendations
to the Congress regarding individuals with disabilities.” The National
Council initially proposed antidiscrimination legislation in its 1986
report to Congress and the President, Toward Independence. A draft of
the legislation was included in their 1988 report, Oz the Threshold of
Independence. Legislation of this type was also recommended in the
1988 report of the Presidential Commission on the Human Immunode-
ficiency Virus [HIV] Epidemic.

Legislation was introduced in the 100th Congress,® and a joint House
and Senate hearing was held, but no further action was taken. A sub-
stantially revised version of the ADA’ was introduced in both the
House and Senate on May 9, 1989. The revised bill included changes in
the definition of disability, and the requirement for reasonable accom-
modation (Jones 1989). The amended bill passed the Senate on Sep-
tember 7, 1989.

In the House, the legislative process was complicated by the bill’s
referral to four committees: Education and Labor, Energy and Com-
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merce, Transportation and Public Works, and Judiciary. Education and
Labor is the committee that has had traditional jurisdiction over dis-
ability issues in the House. Whereas many in the other committees
were familiar with certain aspects of the legislation, they lacked
detailed expertise in disability issues. This created long, and occasion-
ally frustrating, days and nights for disability advocates, who often
served as educators for the committee members.

Due to the joint referral to four committees, House consideration
would have been complicated in any event, but the resignation of the
chief Democratic House sponsor, Representative Coelho, added to the
difficulties. Mr. Coelho, an individual with epilepsy who had person-
ally experienced discrimination as a result of his condition had been an
impassioned advocate of the legislation (U.S. Congress 1988). Repre-
sentative Hoyer assumed House leadership of the ADA and, as
described in a recent article in the Conmgressional Quarterly, “shep-
herded the bill through a procedural and jurisdictional labyrinth . . .
called ‘complex enough to kill any bill’ ” (Rovner 1990b). ADA passage
through the Senate was smoother because it was referred to only one
committee, Labor and Human Resources, and was guided by the strong
leadership of Democratic Senators Harkin and Kennedy.

Critical to passage of the ADA was the strong bipartisan support it
received in both the House and the Senate. In the Senate, Republican
Senators Dole and Hatch were key proponents of the legislative con-
cepts; Representative Bartlett played a similar role in the House.

After numerous Committee hearings and votes, the ADA passed the
House on May 22, 1990. During the course of the lively debate, numer-
ous amendments were offered; the most controversial one, added by
Representative Chapman and passed by the House, concerned food
handlers with contagious diseases. This amendment, actively supported
by the National Restaurant Association, would have permitted workers
with communicable diseases to be transferred out of food-handling
jobs—even if the disease could not be transmitted by food handling.
The supporters of the amendment did not argue that HIV infection,
the condition that prompted the amendment, could be spread by han-
dling food, but rather that public perceptions were such that to provide
protections to HIV-infected persons would create severe hardships for
businesses.®

Opponents strongly criticized this argument as bowing to public

misperceptions and perpetuating discrimination. As Representative
McDermott stated: “The amendment is not about the reality of conta-
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gious disease. Let us be honest: it is about the fear of AIDS . . . As long
as anyone in ouf country remains ignorant, this amendment says, as
long as anyone is still afraid, the food industry may cater to that igno-
rance and fear.”

Another major difference before the conference committee was the
ADA coverage of Congress. The version passed by the Senate during its
debate' contained a very brief statement that the provisions of the act
shall apply in their entirety to the Senate, House, and all the instru-
mentalities of Congress ot either House. Opponents strenuously
objected to this amendment, not because of its substance, but because
it was seen as possibly creating constitutional separation-of-powers
questions. In the House, the language was changed to provide for
internal House remedies to eliminate the problems inherent in
executive-branch enforcement of legislation binding on Congress.

The conferees agreed to a conference report, but the Senate, on July
11, 1990, voted to recommit the legislation to conference, where a
compromise was reached (Rovner 1990a). On July 12, the House voted
to pass the ADA" and on July 13 the Senate followed suit.'? President
Bush signed the legislation on July 26.

SECTION 504 OF THE REHABILITATION ACT OF 1973

One of the key rationales used to support the ADA was that it was
essentially an extension into the private sector of section 504, an already
existing federal statute.'* Many of the concepts used in the ADA origi-
nated in section 504 jurisprudence, although section 504 differs from
the ADA in several respects, the most significant departure being
ADA’s coverage of entities not receiving federal funds. The ADA con-
tains a specific provision stating that, except as otherwise provided in
the act, nothing in the act shall be construed to apply a lesser standard
than the standards applied under title V of the Rehabilitation Act of
1973" or the regulations issued by federal agencies pursuant to such
title.” A basic understanding of the legal theories underlying section
504 is thus critical to any analysis of the ADA.

Section 504 was enacted with little debate and most likely little
understanding of its critical role in the development of civil-rights
policy. Its original language was about a paragraph; even with subse-
quent amendments the provision is only several pages long. In contrast,
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the ADA is more than 50 pages in length. Yet, in many significant
ways, the two statutes contain similar requirements. Much of the differ-
ence in length can be explained by the insertion of the language of the
section 504 regulations in the statutory text of the ADA. (For an in-
depth analysis of disability rights prior to the ADA, see Percy 1989.)

It is important to note the basic difference between civil-rights stat-
utes for persons with disabilities and civil-rights statutes prohibiting
discrimination on the basis of race, sex, or national origin, such as title
VII of the Civil Rights Act of 1964.'

Seldom do race, sex, or national origin present any obstacle to an
individual when performing a job or participating in a program. Dis-
abilities by their very nature, however, may make certain jobs of types
of participation impossible. Compounding this difficulty is the fact
that both disabilities and jobs vary widely. Although an individual with
a particular type of disability may not be able to perform one type of
job, he or she may be eminently qualified for another. In addition,
unlike discrimination on the basis of race, sex, or national origin, dis-
crimination against persons with disabilities is more often motivated,
not by ill will, but rather by thoughtlessness or by ignorance of an
individual’s abilities. The Supreme Court clearly indicated this'? when
it stated that the purpose of section 504 was “to ensure that handi-
capped individuals are not denied jobs or other benefits because of the
prejudiced attitudes or the ignorance of others [and] that society’s accu-
mulated myths and fears about disability and disease are as handicap-
ping as the physical limitations that flow from actual impairment.”*®

The requirements of section 504 can be broken down into several
component parts: an individual must be handicapped, otherwise quali-
fied, subjected to discrimination solely on the basis of handicap, and
such discrimination must be in a program or activity that receives fed-
eral financial assistance, an executive agency, or the U.S. Postal Service.
The definitional section applicable to section 504 defines the term
individual with handicaps as “any individual who (i) has a physical or
mental impairment which substantially limits one or more of such
person’s major life activities, (ii) has a record of such an impairment, or
(i11) is regarded as having such an impairment.”" The regulations pro-
vide further guidance and specifically list certain covered impair-
ments.” In addition, the Supreme Court dealt with the definitional
issue in section 504 in the context of contagious diseases. The Court, in
an opinion written by Justice Brennan, found that a person with the
contagious disease of tuberculosis may be a handicapped individual
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under section 504.2' Thus, the definition of handicapped individual, as
defined by statute and regulation and interpreted by the Supreme
Court, is a broad one. However, the broad definition is limited by the
requirement that an individual be “otherwise qualified.”

The term “qualified handicapped petson” is defined in the regula-
tions as meaning “[w]ith respect to employment, a handicapped person
who, with reasonable accommodation, can perform the essential func-
tions of the job in question and (b) with respect to services, a handi-
capped person who meets the essential eligibility requirements for the
receipt of such services.”?? The first Supreme Court decision concerning
section 504 involved this very issue: whether a hearing-impaired appli-
cant for a college nursing program could be denied admission to the
program. The Court found, in Sowtheastern Community College v.
Davis, that an otherwise qualified handicapped individual “is one who
is able to meet all of a program’s requirements in spite of his
handicap.”?

However, this holding does not negate the requirement for reason-
able accommodation. The Supreme Court, in Alexander v. Choate,
further elaborated on the Davis decision:

We held that the college was not required to admit Davis because
it appeared unlikely that she could benefit from any modifica-
tions that the relevant HEW regulations required . . . and because
the further modifications Davis sought—full-time, personal
supervision whenever she attended patients and elimination of all
clinical courses— would have compromised the essential nature of
the college’s nursing program . . . Such a “fundamental alteration
in the nature of a program” was far more than the reasonable
modifications the statute or regulations required.

The Court in Choate went on to conclude that section 504 required a
balancing approach between the rights of persons with disabilities to be
integrated into society and the legitimate interests of grantees in pre-
serving the integrity of their programs.”

Finally, there must be discrimination in order for there to be a
violation of section 504. The regulations promulgated pursuant to sec-
tion 504 provide detailed guidelines for determining discriminatory
practices. First, there are general prohibitions against discrimination
which include, among others, exclusion of a qualified handicapped
person from participation in the benefits of a program that receives
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federal financial assistance.? There are also guidelines relating to
employment discrimination that require reasonable accommodation
“unless the recipient can demonstrate that the accommodation would
impose an undue hardship on the operation of its program.”? In addi-
tion, the regulations discuss program accessibility and when inaccessi-
bility may be considered discrimination.?®

Despite these guidelines, determining when discrimination has oc-
curred is not always an easy task. The Supreme Court held that a
Tennessee state proposal to reduce from 20 to 14 the number of annual
inpatient hospital days that state Medicaid would pay hospitals was not
a violation of section 504.” The Court, in a unanimous opinion by
Justice Marshall, found that the 14-day limitation was neutral on its
face, did not rest on a discriminatory motive, and did not deny persons
with disabilities meaningful access to or exclusion from the package of
Medicaid benefits. In arriving at this holding, the Court found that
section 504 does not require proof of discriminatory intent; a disparate
impact may be sufficient. However, not all actions that have a disparate
impact on persons with disabilities are discrimination under section
504. Again, the Court emphasized that section 504 requires a balanc-
ing approach, so that rights are given to persons with disabilities and to
covered entities.

In summary, section 504 contains a broad definition of individuals
with disabilities and requires reasonable accommodation. However,
such individuals must be otherwise qualified and their rights are bal-
anced against the rights of recipients of federal financial assistance to
preserve the integrity of their programs. Section 504 does not provide
bright lines or absolute rules; rather, in light of the myriad of different
disabilities and job and program requirements, it provides for a very
individualized approach. This same approach was essentially adopted
in the ADA.%®

OVERVIEW OF THE ADA

SHORT TITLE AND DEFINITIONS

Section 1 contains the short title and the table of contents of the act.”
Section 2 contains statements concerning congressional findings and
purpose. Congress found that 43 million Americans have one or more
physical or mental disabilities and that they are a discrete and insular
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minority faced with unfair and unnecessary discrimination.* The pur-
pose of the ADA is described as providing a “clear and comprehensive
national mandate for the elimination of discrimination against individ-
uals with disabilities.” Section 3 contains definitions of auxiliary aids
and services, disability, and state.>* The term disability is defined as
meaning with respect to an individual “(A) a physical or mental impair-
ment that substantially limits one or more of the major life activities of
such individual; (B) a record of such an impairment; or (C) being
regarded as having such an impairment.” This definition is drawn from
the definitional section applicable to section 504 of the Rehabilitation
Act.*

Because the definition of disability is a key concept in the ADA, it is
important to examine its parameters. Like section 504, its approach is
functional rather than itemized. A purely illustrative list that appeared
in the House and Senate Reports included the following: orthopedic,
visual, speech and hearing impairments, cerebral palsy, epilepsy, mus-
cular dystrophy, multiple sclerosis, HIV infection, cancer, heart disease,
diabetes, mental retardation, emotional illness, specific learning dis-
abilities, drug addiction, and alcoholism.* In the three-part definition
quoted above, a physical or mental impairment (A), is defined in the
same manner as under section 504: “any physiological disorder or con-
dition, cosmetic disfigurements, or anatomical loss affecting one or
more of the following body systems: neurological; musculoskeletal;
special sense organs; respiratory, including speech organs; cardiovascu-
lar; reproductive; digestive; genito-urinary; hemic and lymphatic; skin;
and endocrine.” A mental impairment is defined as “any mental or
psychological disorder, such as mental retardation, organic brain syn-
drome, emotional or mental illness, and specific learning disabilities.”*
Not encompassed by the definition are physical characteristics such as
eye color, or left-handedness, environmental, cultural or economic dis-
advantages, or minor physical impairments.’’ To be covered, an impair-
ment must limit a major life activity. The ADA also adopted the
Supreme Court’s interpretation in School Board of Nassau County v.
Arline®® of the definition of handicapped person as including a person
with a contagious disease.

The second aspect (B) of the definition of disability is having a record
of a disability. Like the interpretation accorded section 504 under its
regulations,” having a record of an impairment is interpreted to
include a history of an impairment and being misclassified as having an
impairment.* This component of the definition, then, would cover
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individuals who have a history of cancer, or a mental or emotional
illness.

The third component of the definition of disability is being regarded
as having a disability. The ADA uses the same definition of this phrase
as is used in section 504: it means an individual “(A) has a physical ot
mental impairment that does not substantially limit major life activities
but that is treated . . . as constituting such a limitation; (B) has a
physical or mental impairment that substantially limits major life activ-
ities only as a result of the attitudes of others toward such impairment;
or (C) has none of the impairments defined but is treated . . . as having
such an impairment.”* The phrase “regarded as having such an impair-
ment” was added to the definition of individual with handicaps in the
Rehabilitation Act in 1974 as part of a revision of the definition to
reflect more appropriately the coverage of discriminatory practices. The
Senate report on the amendment indicated that it reflected congressio-
nal concern with prohibiting discrimination based not only on simple
prejudice, but also on stereotypical attitudes and ignorance about indi-
viduals with disabilities.** This component would cover children who
are not mentally retarded but who are erroneously placed in class for
mentally retarded children,” as well as individuals who are denied
employment because they are inaccurately perceived as having a dis-
ability that might limit the ability to perform the job.* As the ADA
report of the House Judiciary Committee stated, this part of the defini-
tion “is intended to cover persons who are treated by a covered entity as
having a physical or mental impairment that substanually limits a
major life activity. It applies whether or not a person has an impair-
ment, if that person was treated as if he or she had an impairment that
substantially limits a major life activity.”

TITLE 1 -EMPLOYMENT

Title I provides that no covered entity shall discriminate against a
qualified individual with a disability because of the disability in regard
to job-application procedures, the hiring, advancement, or discharge of
employees, employee compensation, job training, and other terms,
conditions, and privileges of employment.* The term employer is
defined as a person engaged in an industry affecting commerce who has
15 or more employees; however, for the two years following the effec-
tive date of the title, an employer means a person engaged in an
industry affecting commerce who has 25 or more employees.*” The term
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qualified individual with a disability is defined as “an individual with a
disability who, with or without reasonable accommodation, can per-
form the essential functions of the employment position that such
person holds or desires.”*®

Title I incorporates many of the concepts set forth in the regulations
promulgated pursuant to section 504, including the requirement to
provide reasonable accommodation unless such accommodation would
pose an undue hardship on the operation of the business.* Undue
hardship is defined as meaning an action requiring significant diffi-
culty or expense when considered in light of various factors, including
(1) the nature and cost of the accommodation needed, (2) the overall
financial resources of the facility, (3) the overall financial resources of
the covered entity and the number, type, and location of its facilities,
and (4) the type of operation or operations of the covered entity,
including the composition, structure, and functions of the work force,
the geographic separateness, administrative, or fiscal relationship of the
facility or facilities in question to the covered entity.

Section 103 specifically lists some defenses to a charge of
discrimination:

1. The alleged application of qualification standards has been
shown to be job related and consistent with business necessity
and such performance cannot be accomplished by reasonable
accommodation.

2. The term qualification standards can include a requirement
that an individual shall not pose a direct threat to the health or
safety of other individuals in the workplace.

3. Religious entities may give a preference in employment to
individuals of a particular religion to perform work connected
with carrying on the entities’ activities. In addition, religious
entities may require that all applicants and employees conform
to the religious tenets of the organization.

The Secretary of Health and Human Services is required to list infec-
tious and communicable diseases transmitted through the handling of
food and if the risk cannot be eliminated by reasonable accommoda-
tion, a covered entity may refuse to assign or continue to assign an
individual with such a disease to a job involving food handling.*
Another controversial issue concerned the application of the ADA to
drug addicts and alcoholics. The act provides that an employee or
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applicant for employment who is currently engaging in the illegal use
of drugs is not considered to be a qualified individual with a disabil-
ity.*! This section also provides that a covered entity may prohibit the
illegal use of drugs and the use of alcohol at the work place.

As with section 504, the ADA broadly defines an individual with
disabilities, but limits the application of the nondiscrimination
requirement by requiring that an individual be “qualified.” This bal-
ancing approach’®? means that with regard to employment an individual
must be able to perform the “essential functions” of the job with
“reasonable accommodation” and without creating an “undue burden”
on the employer.

The Senate report on the ADA describes essential functions as mean-
ing job tasks that are “fundamental and not marginal.”** An example of
a nonessential function would be a requirement for a driver's license
where driving is not a major function or for which driving functions can
be reassigned.* The essential-functions language aroused considerable
concern in the business community, which argued that the employer’s
views should determine what constitutes essential functions. Their
argument was not accepted; however, the ADA requires consideration
of the employer’s judgment as to what is essential and accepts a job
description written prior to advertising or interviewing applicants as
evidence of the essential functions of the job.

One of the critical concepts in the ADA is that of “reasonable accom-
modation.”” The ADA has defined reasonable accommodation as
including making existing facilities used by employees readily accessi-
ble to and usable by individuals with disabilities; job restructuring;
part-time or modified work schedules; reassignment to a vacant posi-
tion; acquisition or modification of equipment or devices; appropriate
adjustment or modifications of examinations, training materials, or
policies; and provision of qualified readers or interpreters; and other
similar accommodations. As in interpretation of section 504, the appli-
cation of the concept of reasonable accommodation is fact specific and
varies depending on the particular situation presented.*

Although an employer may be obligated to provide reasonable
accommodation, this requirement is not unlimited. Such accommoda-
tion is not required under the ADA if it can be shown that it would
impose an “undue hardship on the operation of the business of such
covered entity.” The term “‘undue hardship” is defined in the ADA as
an action requiring significant difficulty or expense; certain factors are
listed for consideration in making this determination. The ADA, like
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section 504, embodies a flexible, case-by-case approach to the determi-
nation of undue hardship and specifically rejects the notion of a cost
cap. An amendment was offered on the House floor that would have
created a presumption of undue hardship if a proposed accommodation
would have cost more than 10 percent of the annual salary of the
position involved. The opponents of this proposal argued that this
would work to the disadvantage of workers in lower-level jobs and did
not focus on the resources of the employer.*

The remedies and procedures in sections 705, 706, 707, 709, and 710
of the Civil Rights Act of 1964 are incorporated by reference.*® This
would provide for certain administrative enforcement as well as allow-
ing for individual suits. Presently, these remedies would include
injunctive relief and back pay, but not compensatory and punitive
damages.® The Equal Employment Opportunity Commission is to
promulgate regulations no later than one year after the date of enact-
ment. The agencies with enforcement authority for employment dis-
crimination in the ADA and under the Rehabilitation Act of 1973 are
to develop, within 18 months, coordination procedures to avoid a
duplication of effort or varying enforcement standards. Title I will
become effective on July 26, 1992, 24 months after enactment.

TITLE 1I-PUBLIC SERVICES

Title II provides that no qualified individual with a disability shall be
excluded from participation in or be denied the benefits of the services,
programs, or activities of a public entity or subjected to discrimination
by any such entity.? Public entity is defined as state and local govern-
ments, any department or other instrumentality of a state or local
government, and the National Railroad Passenger Corporation.® This
title also provides specific requirements for public transportation by
intercity and commuter rail and for public transportation other than by
aircraft or certain rail operations. All new vehicles purchased or leased
by a public entity that operates a fixed-route system are to be accessible
and good-faith efforts must be demonstrated in the purchase or lease of
accessible used vehicles. Retrofitting of existing buses is not required.
Paratransit services would be required in most circumstances other than
those involving commuter bus service. Generally, within five years, rail
systems are to have at least one car per train that is accessible to individ-
uals with disabilities.

The enforcement remedies of section 505 of the Rehabilitation Act of

v
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1973% are incorporated by reference.® These remedies would be similar
to those of title VI of the Civil Rights Act of 1964 and would include
damages and injunctive relief. The Attorney General is to promulgate
regulations relating to subpart A of the title (Prohibition against Dis-
crimination and other Generally Applicable Provisions), although such
regulations are not to include matters within the scope of the authority
of the Secretary of Transportation.”’ Subpart B provides that the Secre-
tary of Transportation shall issue regulations.® Generally, the effective
date for title II is 18 months, but the date varies for some sections such
as that relating to public entities operating fixed route systems.*

TITLE III - PUBLIC ACCOMMODATIONS AND SERVICES OPERATED
BY PRIVATE ENTITIES

Title III provides that no individual shall be discriminated against on
the basis of disability in the full and equal enjoyment of the goods,
services, facilities, privileges, advantages, or accommodations of any
place of public accommodation by any person who owns, leases (or
leases to), or operates a place of public accommodation.” Entities to be
covered by the term public accommodation are listed and include,
among others, hotels, restaurants, theaters, auditoriums, laundromats,
museums, parks, zoos, private schools, day-care centers, professional
offices of health care providers, and gymnasiums.™ Religious institu-
tions or entities controlled by religious institutions are not included on
the list. There are some limitations on the nondiscrimination require-
ment and a failure to remove architectural barriers is not a violation
unless such a removal is “readily achievable.””

Readily achievable is defined as “easily accomplishable and able to
be carried out without much difficulty or expense.”™ It is interesting to
contrast this requirement with the undue hardship requirement for
employment. The legislative history of the ADA indicates that Con-
gress intended the undue hardship standard to be a “much higher
standard.”’ The examples given of readily achievable accommodations
in the committee reports further emphasize this distinction. The kind
of barrier removal required was described as including the addition of
grab bars, ramping a few steps, and lowering telephones.™ The nondis-
crimination mandate also does not require that an entity permit an
individual to participate in or benefit from the services of a public
accommodation where such an individual poses a direct threat to the
health or safety of others.”
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Title III also contains provisions relating to the prohibition of dis-
crimination in certain public-transportation services provided by pri-
vate entities.” Purchases of over-the-road buses are to be made in
accordance with regulations issued by the Secretary of Transportation.™
In issuing these regulations, the Secretary must take into account the
recommendations of a study on the subject to be done by the Office of
Technology Assessment.”

The remedies and procedures of title II of the Civil Rights Act shall
be the powers, remedies, and procedures title III of the ADA provides
to any person who is being subjected to discrimination or any petson
who has reasonable grounds for believing that he or she is about to be
subjected to discrimination with respect to the construction of new or
the alteration of existing facilities in an inaccessible manner.® Title II of
the Civil Rights Act has generally been interpreted to include injunc-
tive relief, not damages. In addition, state and local governments can
apply to the Attorney General to certify that state or local building
codes meet or exceed the accessibility requirements of the ADA * The
Attorney General may bring pattern or practice suits with a maximum
civil penalty of $50,000 for the first violation and $100,000 for a viola-
tion in a subsequent case. The monetary damages sought by the Attor-
ney General do not include punitive damages. Courts may also consider
an entity’s “good faith” efforts in considering the amount of the civil
penalty. Factors to be considered in determining good faith include
whether an entity could have reasonably anticipated the need for an
appropriate type of auxiliary aid to accommodate the unique needs of a
particular individual with a disability.®? With some exceptions, the
effective date of title III is 18 months after enactment.®

TITLE IV-TELECOMMUNICATIONS

Title IV amends title II of the Communications Act of 1934% by adding
a section providing that the Federal Communications Commission shall
ensure that interstate and intrastate telecommunications relay services
are available, to the extent possible and in the most efficient manner,
to hearing-impaired and speech-impaired individuals.®> Any television
public-setvice announcement that is produced or funded in whole or
part by any agency or instrumentality of the federal government shall
include closed captioning of the verbal content of the announcement.®
The FCC is given enforcement authority with certain exceptions and
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the services shall be provided not later than three years after the date of
enactment.?

TITLE V—MISCELLANEOUS PROVISIONS

Title V contains an amalgam of provisions, several of which generated
considerable controversy during the ADA debate. Section 501 concerns
the relationship of the ADA to other statutes and bodies of law. Sub-
part (a) states that “except as otherwise provided in this act, nothing in
this Act shall be construed to apply a lesser standard than the standards
applied under title V of the Rehabilitation Act . . . or the regulations
issued by Federal agencies pursuant to such title.” Subpart (b) provides
that nothing in the Act shall be construed to invalidate or limit the
remedies, rights, and procedures of any federal, state, or local law that
provides greater or equal protection. Nothing in the act is to be con-
strued to preclude the prohibition or restrictions on smoking. Subpart
(c) limits the application of the act with respect to the coverage of
insurance; however, this subsection is not to be used as a subterfuge to
evade the purposes of titles I and III. Finally, subsection (d) provides
that the act does not require an individual with a disability to accept an
accommodation which that individual chooses not to accept.®

Section 502% abrogates the eleventh amendment state immunity
from suit. Section 503% prohibits retaliation and coercion against an
individual who has opposed an act or practice made unlawful by the
ADA. Section 504° requires the Architectural and Transportation Bar-
riers Compliance Board to issue guidelines regarding accessibility.
These guidelines are to include procedures and requirements for altera-
tions of historic buildings or facilities. Section 505 provides for attor-
neys’ fees in “any action or administrative proceeding” under the act.
Section 506 provides for technical assistance to assist entities covered
by the act in understanding their responsibilities. Section 507% pro-
vides for a study by the National Council on Disability regarding wil-
derness designations and wilderness land-management practices and
“reaffirms” that nothing in the wilderness act is to be construed as
prohibiting the use of a wheelchair in a wilderness area by an individual
whose disability requires the use of a wheelchair. Section 513" provides
that “where appropriate and to the extent authorized by law, the use of
alternative means of dispute resolution . . . is encouraged . .” Section
514% provides for severability of any provision of the act that is found to
be unconstitutional.
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The coverage of Congress was a source major controversy during the
House-Senate conference on the ADA. The Senate-passed version had
provided that the ADA’s requirements shalll apply in their entirety to
the Senate, the House, and all the instrumentalities of the Congress.
This language incorporated the provisions in various titles providing for
administrative enforcement of the ADA, thus raising constitutional
issues regarding separation of powers and speech and debate clause
immunity. The House took a different approach and applied the rights
and protections of the ADA to the Congress but provided for the
official of each instrumentality of Congress to establish remedies and
procedures for these rights. After considerable debate, existing Senate
and House procedures concerning discrimination were codified and the
concept of a private rights of action was dropped.”

Two other controversial areas were covered in title V—sex and drugs.
Section 510% provides that the term “individual with a disability” in
the ADA does not include an individual who is currently engaging in
the illegal use of drugs when the covered entity acts on the basis of such
use. An individual who has been rehabilitated would be covered. How-
ever, the conference-report language clarifies that the provision does
not permit individuals to invoke coverage simply by showing they are
participating in a drug-rehabilitation program; they must refrain from
using drugs. The conference report also indicates that the limitation in
coverage is not intended to be narrowly construed only to persons who
use drugs “on the day of, or within a matter of weeks before, the action
in question.” The definitional section of the Rehabilitation Act that
would be applicable to section 504 is also amended to create uniformity
with this definition and to add some provisions relating to alcohol use.

Section 508” provides that an individual shall not be considered to
have a disability solely because that individual is a transvestite. Section
511! similarly provides that homosexuality and bisexuality are not
disabilities under the act and that the term disability does not include
transvestism, transsexualism, pedophilia, exhibitionism, voyeurism,
gender-identity disorders not resulting from physical impairments, or
other sexual behavior disorders, compulsive gambling, kleptomania, or
pyromania, or psychoactive substance use disorders resulting from cur-
rent illegal use of drugs.

Because title V of the ADA contains no effective-date section, there
has been some confusion about the deadline for its substantive provi-
sions, such as the amendments to the definition of handicapped indi-
vidual in the Rehabilitation Act and the congressional coverage section.




42 Nancy Lee Jones

This was most likely an oversight because the original version of the
ADA contained one effective-date clause for the entire act and the
various titles were later amended to provide separate dates for the
differing titles. It could be argued that, in the absence of a specific
provision, title V is effective immediately upon enactment. However,
when the act is read as a whole, it would appear more logical that the
effective date should be gleaned from the dates in the corresponding
titles. For example, where the definition of individual with handicaps
for the Rehabilitation Act is used with regard to employment, the
effective date of the employment title of the ADA would arguably be
the applicable date. Because the rationale for the change in the Reha-
bilitation Act was to create similar coverage to the ADA, a change at
the time title I of the ADA becomes effective would appear the most
logical. With regard to the Rehabilitation Act, this issue may be clari-
fied during congressional debate on its reauthorization.

BEYOND THE ENACTMENT

The Americans with Disabilities Act was carefully crafted and based
upon years of regulatory and judicial experience with section 504. How-
ever, section 504 itself still has some ambiguities and the ADA will
undoubtedly be further clarified by regulations, possible amendment,
and eventually judicial interpretation (see Samborn 1990). A few of the
more troublesome ambiguities will be briefly examined here.

THE DEFINITION OF DISABILITY

Despite extensive regulatory and judicial discussion, the exact line
between what is a disability and what is not blurs at the outer edges.
Clearly, environmental, cultural, and economic disadvantages would
not be covered.' Similarly, simple physical characteristics such as blue
eyes or black hair would not be covered and neither age nor homosexu-
ality would be included in the definition.'® Not even all physical ot
mental impairments would be covered. The physical or mental impair-
ment must be severe enough to result in a substantial limitation of one
or more major life activities. Thus, a petson with an infected finger
would not be covered.

The definition of disability would also include individuals who have
a record of an impairment, such as a person with a history of cancer,
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and individuals who are “regarded as” having an impairment.!® A
severe burn victim would be an example of an individual who is
regarded as having an impairment. But what about discrimination
based on smoking, obesity, unattractiveness, or a genetic trait causing
an individual to be more susceptible to certain illnesses?

The smoking-related issue was raised during the ADA debate but is
not as clear-cut as it might appear. The ADA states that nothing in the
act is to be construed “to preclude the prohibition of, or the imposition
of restriction on, smoking in places of employment covered by title I, in
transportation covered by title I or III, or in places of public accommo-
dation covered by title II1.”'* This provision appears to be aimed at the
protection of nonsmokers from passive smoking. The unresolved issue
is to what extent a smoker may be covered by the definition of an
individual with disability and thus protected from discrimination in
other contexts, such as employment.

Only one federal court has dealt with the question of the coverage of
obesity under section 504 and it did not reach the merits of the issue.!®
However, a fourth-circuit case, Forrisi v. Bowen,' rejected an acropho-
bic plaintiff’s claim under section 504 where the plaintiff had testified
that his fear of heights had never limited a major life activity. This case,
however, did not analyze the issue of whether the plaintiff was
“regarded as having a disability” and thus may be decided differently
today in light of the Supreme Court’s decision in Schoo/ Board of
Nassau County v. Arline. As noted above, discrimination arising from
disfiguring scars in a burn victim would give rise to an actionable
complaint. What then about discrimination based on obesity or physi-
cal appearance? One commentator has noted that “[i]t thus seems an
arbitrary distinction to say that an employer cannot refuse to hire a
person who has a disfiguring scar on his chin, for example, but can
refuse to hire someone whose chin is jutting or unusually shaped”
(Harvard Law Review 1987). Another commentator has noted that
courts may interpret the ADA to include persons who are physically
unattractive (Lindsay 1989/1990).

The issue of whether refusal to hire an individual because of possible
genetic traits that may make them more susceptible to injury is a
complex one. Several members of Congress, however, noted during
passage of the ADA that individuals with such genetic traits would be
protected under the act.'” In UAW v. Johnson Controls, Inc.,'® the
Supreme Court will have the opportunity to examine a related issue:
whether fertile women can be excluded from workplaces that expose
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employees to substances potentially hazardous to fetuses without vio-
lating title VII of the Civil Rights Act of 1964 (Harvard Law Review
1990; OuYang 1990; Williams 1981).

A conceptual distinction could be made to eliminate from coverage
conditions that are self-imposed or volitional. To some extent, this has
been done in the ADA by the limitations on drug addicts, alcoholics,
and certain sexual conditions. This distinction has a certain appeal
because there is no other protected class in civil-rights law that an
individual can “will” him- or herself to join. There is some support for
this position in section 504 case law; specifically in Tudyman v. United
Airlines, where the weight of muscle mass gained from a self-initiated
body-building program kept the plaintiff from employment as an air-
line steward. However, the attractiveness of this distinction pales when
the difficulty of determining what is volitional is examined. For
example, some recent research has indicated that a tendency toward
obesity is genetic. Is smoking by an individual who is addicted to
nicotine truly volitional? Would it be valid to deny protection to an
individual who became paraplegic due to *“volitional” motorcycle
racing?

The definition of “individual with disability” under both section 504
and the ADA is a broad one and goes beyond “traditional” disabilities.
However, despite its breadth, there are limitations and the line
between what is a disability and what is not is often blurred, parucu-
larly with the part of the definition that covers individuals who are
“regarded as” having an impairment.

THE SITE-SPECIFIC ISSUE

One of the major controversies during consideration of the ADA in the
House Education and Labor Committee revolved around the issue of
whether ADA coverage was “site specific.” An entity cannot discrimi-
nate under the ADA, but there is an exception for this requirement if
the accommodation required would impose an undue burden on the
business. The question arose, when considering the definition of an
undue burden, whether only the resources of a specific store or those of
an entire national corporation would be considered. In other words,
would the nondiscrimination provisions cover all of the stores in 2
national chain equally? The committee heard an argument stating that
because the factors constituting an undue burden on a business may
vary depending on which store of a national chain is involved. each
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store therefore should be considered independently. Another argument
put forward was that the location of a particular branch should not be
determinative because the resources of the parent corporation could be
used for any reasonable accommodation requirements.

This debate was resolved with a compromise: the definitions of
undue hardship and readily achievable were amended to include con-
siderations of “the type of operation or operations of the covered entity,
including the composition, structure, and functions of the workforce of
such entity; the geographic separateness, administrative, or fiscal rela-
tionship of the facility or facilities in question to the covered entity.”'®
The House Education and Labor Committee report further elaborated
on this compromise.

The addition of these factors reflects the Committee’s intent that,
in determining whether a reasonable accommodation would con-
stitute an undue hardship, courts should look at and may weigh
the financial resources and operations of those local facilities that
are being asked to provide an accommodation, because the finan-
cial resources of local facilities may vary significantly. The factors
further reflect the Committee’s intent that, in determining
whether a reasonable accommodation would constitute an undue
hardship, the financial resources of the larger covered entity, and
any of those financial resources available to the local covered
entity, should be looked at and may be weighed by the court as
well 11

The report went on to observe that a court would be expected to look at
the “practical realities” of the situation.'"

Exactly how a court would take these various factors into consider-
ation and the weight each would be given is uncertain. Regulatory
guidance on this issue would greatly aid interpretation although the
complexities of corporate organization may make this task a difficult
one.

CUSTOMER PREFERENCE

Another difficult issue presented by the undue burden language
revolves around the question of to what extent, if any, customer prefer-
ence can be used as a factor to limit the requirements of the ADA. This
issue was raised during House debate on the Chapman amendment

e e i,
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where the main argument made in support of the amendment was that
customers would refuse to patronize food establishments if an
employee was known to have a communicable disease and that this
could cause the business to close with a resulting loss of jobs.""? Strong
objections were raised to this argument as catering to “fear and preju-
dice”'"* and the resolution of the issue in conference was to deny cover-
age only in those situations where there was a risk to the public health.

Generally, the resolution of this issue comports with case law on
customer preference under title VII. There, for example, the mere fact
that customers may prefer that flight attendants be female has not been
found to be sufficient to allow discrimination based on sex. However,
under title VII there have been certain situations where customer pref-
erence may be sufficient for there not to be a finding of discrimination;
for example, a female resident of a nursing home may have such a
strong preference for a personal bathing attendant of the same sex that
it would not be discrimination to hire on that basis. The unresolved
issue under the Americans with Disabilities Act is whether there would
be any situations so extreme as to allow customer preference. Given the
rejection of this concept in the compromise on the Chapman amend-
ment, it would appear likely that there would be few, if any, of these
situations.

INSURANCE

The next generation of issues relating to individuals with disabilities
will probably arise in the context of health care insurance. The Ameri-
cans with Disabilities Act contains a specific exception relating to
insurance:

Title I through IV of this Act shall not be construed to prohibit or
restrict—(1) an insurer, hospital or medical service company,
health maintenance organization, or any agent, or entity that
administers benefit plans, or similar organizations from under-
writing risks, classifying risks, or administering such risks that are
based on or not inconsistent with State law; or (2) a person or
organization covered by this Act from establishing, sponsoring,
observing or administering the terms of a bona fide benefit plan
that are based on underwriting risks, classifying risks, or adminis-
tering such risks that are based on or not inconsistent with State
law; or (3) a person or organization covered by this Act from
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establishing, sponsoring, observing or administering the terms of
a bona fide benefit plan that is not subject to State laws that
regulate insurance. Paragraphs (1), (2), and (3) shall not be used
as a subterfuge to evade the purposes of title I and III."¢

The legislative history of this provision indicates that it was added so
that the ADA would not “affect the way the insurance industry does
business in accordance with the State laws and regulations under which
it regulates.”'" The last sentence of the section was added to insure that
the provision was not used to evade the requirements of the Act. Thus,
an employer could not deny a qualified individual with disabilities a
job because the employer’s current insurance plan does not cover the
person’s disability or because the employer’s insurance costs would
increase. Similarly, employee benefit plans are not violative of the
ADA because they do not address the specific needs of every individual
with disabilities.!'® However, there is some uncertainty about what
would be considered to be a subterfuge. This may not need to be an
intentional act and the mere fact that the benefit plan is already in
effect at the time of the ADA’s enactment may not be determinative.
The result of this may encourage employers not to offer insurance
benefit plans. The exact parameters of what is a subterfuge would
benefit from regulatory guidance.

IMPLICATIONS FOR TECHNOLOGY

The ADA’s requirements for reasonable accommodation implicate
technology in several ways. First, what is reasonable accommodation
may well depend upon the technologies that are available and so the
specific requirements may vary as technological advances are made. The
definition of reasonable accommodation itself includes an “acquisition
or modification of equipment or devices.”''” Second, the ADA requires
certain technologies; for example, the requirements for telecommuni-
cations relay services. The main issue this raises is to what degree tech-
nological adaptations are required. For example, is electronic equip-
ment access required by the ADA? The answer to this is most likely
affirmative although, like other kinds of reasonable accommodations,
it would be subject to a balancing and the requirement may depend on
whether such access would pose an undue burden.'®

Interestingly, there may be an issue of balancing to be accomplished
in the area of expected technological advances. In a case arising under
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section 504, Nelson v. Thornburgh,'” the court balanced the cost of
providing readers or electronic devices for visually impaired income
maintenance workers and found that the accommodation sought was a
small fraction of the organization’s budget. The court concluded that
the cost of accommodation was “quite small” and was likely to diminish
as technology advances.

THE FUTURE OF DISABILITY LAW AND POLICY

The ADA is undoubtedly a landmark in the development of disability
law and policy. It will have a profound effect on American life and, as
President Bush stated in his comments on signing the legislation, it
places the United States in the forefront of the world community
regarding disability rights. And it does so at a time when the aging of
the population portends an increase in the number of individuals with
disabilities. What then does the future hold for disability law and
policy?

First, there will be continuing refinements and interpretations of the
ADA and existing statutes with regard to ambiguous areas. The trend
away from paternalism and toward civil rights will continue. However,
this does not mean that financial aid and benefits for persons with
disabilities should or will end.'?® The concept of reasonable accommo-
dation inherent in the nondiscrimination mandates of section 504 and
the ADA implies some type of assistance. Increasingly, as issues of
insurance and technology are explored, it will become clear that in
order to have rights, there must also be financial support for those
rights.

The challenge facing disability policy makers will be to integrate
financial support for rights at a time of increasing budgetary concerns
(see Cohn 1990; Fox 1990). At first blush, this would seem an impossi-
bility, but the benefits in terms of increasing tax revenues and addi-
tions to the work force would argue against a simplistic rejection of the
idea. This blending of civil rights and benefits is not entirely without
precedent in existing law: Individuals with Disabilities Education Act
(formerly called the Education for All Handicapped Children Act)'
provides valuable guidance on the melding of these concepts. It pro-
vides grants but also very specific rights and there ate years of experi-
ence working with its requirements. EHA is limited, however, by the
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fact that its civil-rights provisions are contingent upon the receipt of the
grant funds. Although for EHA this has been a marginal limitation
because presently all states have chosen to receive funding under the
statute, it might well be a major limitation if the funding levels were to
decrease. Thus, although EHA 1s a glimpse of a future melding of
funding and rights, it is not a complete model. The future of disability
law and policy lies in a creative merger of the benefits gained from
provisions relating to financial support and those relating to civil rights.
This merger is most likely to occur in the congressional arena because
judicial activism regarding civil rights appears to be on the wane. The
ADA is a crucial step on the road to this future blending of rights and
funding.
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one. One recent commentator has argued that the ADA takes the wrong
approach by attempting to mandate new social legislation without providing
funding (Burkhauser 1990).

121. 20 U.S.C. §1400 et seq.
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