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Laws prohibiting potentially
anticompetitive contract
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competitive market.

State policymakers seeking
to address provider market
power have options,
including passing laws to
prohibit specific clauses in
contracts between health
insurers and providers.

ABSTRACT

Consolidationis a primary driver of high and increasing health care costs in the United
States. Dominant health systems and insurers can use contract clauses to restrain
competition, increase costs, and maintain market share. Recognizing these harms,
state and federal antitrust enforcers filed a handful of lawsuits in the past 11 years
against providers or insurers alleging harms from the use of specific contracting
practices. Lawmakers have also considered bans on the use of the most problematic
contracting practices, including all-or-nothing contracting, most-favored-nation
clauses, anti-incentive clauses, and gag clauses, and a few states passed legislation
prohibiting their use in contracts between providers and health insurers. This brief
explains how the provisions are used in practice to stifle competition, describes the
variation in state laws, and offers best practices to state policymakers seeking to
address provider market power. Although litigation can address the use of anticompet-
itive contracting practices by dominant firms, passing legislation to prohibit the use of
these terms in health insurance contracts allows state officials to avoid expending the
time and resources needed for trial. Furthermore, laws prohibiting potentially anticom-
petitive contract terms apply uniformly to all health insurers and providers, fostering a
more competitive market for health care services.

INTRODUCTION

A robust and growing body of research demonstrates that the United States pays
much higher prices for health care than other countries. Consolidation of health care
providers into health systems with market power is a primary driver of those high
prices. For example, numerous studies find that prices increase between 20% and
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60% following the merger of two neighboring hospitals,™
and researchers have consistently found that physician
prices increased by 3% to 14% following an acquisition.®™"
Importantly, most studies find no statistically significant
impacts on quality after a merger.*™>® A congressional
report written by the Medicare Payment Advisory
Commission summarizes the literature, saying, ‘[ t]Jaken
together, the preponderance of evidence suggests that
hospital consolidation leads to higher prices. These
findings imply that hospitals seek higher prices from
insurers and will get them when they have greater
bargaining power.”?° Policymakers at all levels need to
act to ensure that provider market power does not fur-
ther compromise health care access and affordability.
While better merger oversight is critical to addressing
consolidation, most health care provider and insurer
markets are already extremely concentrated. In 2018,
95% of the metropolitan statistical areas had highly
concentrated markets for hospitals, 78% had highly
concentrated markets for specialist physicians, 41%

had highly concentrated markets for primary care, and
74% had highly concentrated markets for insurers.?"??
Thus, policymakers should consider options to promote
competition and limit the ability of dominant companies
to exploit their market power to drive up prices.

This paper is the third in a series describing what poli-
cymakers can do to address provider consolidation. The
first paper discussed actions state and federal govern-
ments are taking to increase oversight of competition. It
asserts that while collective action is ideal, state law-
makers should also act independently in some instances
because federal enforcers lack the resources and the
authority to intervene in all of the transactions necessary
to constrain consolidation.? The second paper examined
how states can improve their merger review processes to
limit or block mergers with anticompetitive potential.?
While improved merger review is critical to protecting
the competition that remains, health systems in many
markets have grown so dominant that any improvement
of the merger review process may come too late. As
economist Martin Gaynor explains, “firms that have ac-
quired market power have strong incentives to maintain
or enhance it. This leads to the potential for anticom-
petitive conduct by firms that have acquired dominant
positions through consolidation.”?® This final publication
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examines how dominant health systems can exert their
market power through contracting practices and offers
options and best practices to state policymakers seeking
to address provider market power, including passing laws
to prohibit specific clauses in contracts between health
insurers and providers.

Other Briefs in the Health Care Provider
Consolidation Series

Who Can Rein in Health Care Prices? State

and Federal Efforts to Address Health Care
Provider Consolidation. Examines how

federal and state policymakers are beginning

to address the consequences of health care
provider concentration through increased price
transparency, improved merger review, oversight
of anticompetitive conduct, and increased
competition through a public option.

State Action to Oversee Consolidation of Health
Care Providers. Examines the variation in state
merger review practices across the country and
identifies the key elements of a comprehensive
state merger review framework.

CONTRACTING PRACTICES CAN
AMPLIFY HARMS OF CONSOLIDATION
Competition exists in at least three places in health care
markets, and dominant entities may use contracting
practices to thwart competition in all of them.

o Competition between Providers for Network
Inclusion. The first type of competition occurs when
providers and health systems compete for inclusion
inaninsurance network. In theory, an insurance
carrier with more covered lives can negotiate lower
payment rates with providers because inclusion in
the carrier’s plan increases the provider’s patient
volume. In competitive markets, insurers can
exclude providers that are too expensive or provide
low-quality care from their networks. As such, the
fear of exclusion motivates providers to negotiate
significant price discounts for inclusion in networks.


http://www.milbank.org
https://www.milbank.org/publications/who-can-rein-in-health-care-prices-state-and-federal-efforts-to-address-health-care-provider-consolidation/
https://www.milbank.org/publications/state-action-to-oversee-consolidation-of-health-care-providers/
https://www.milbank.org/publications/who-can-rein-in-health-care-prices-state-and-federal-efforts-to-address-health-care-provider-consolidation/
https://www.milbank.org/publications/who-can-rein-in-health-care-prices-state-and-federal-efforts-to-address-health-care-provider-consolidation/
https://www.milbank.org/publications/who-can-rein-in-health-care-prices-state-and-federal-efforts-to-address-health-care-provider-consolidation/
https://www.milbank.org/publications/state-action-to-oversee-consolidation-of-health-care-providers/
https://www.milbank.org/publications/state-action-to-oversee-consolidation-of-health-care-providers/

o Competition between Insurers for Health Plan
Enrollment. The second type of competition occurs
when insurance companies compete to enroll the
most covered lives by appealing to employers or
individuals purchasing coverage. Typically, employ-
ers and individuals compare insurance plans based
on the network and cost, including premiums,
deductibles, and other cost-sharing.

o Competition between Providers for In-Network
Patients. The third type of competition occurs
when in-network providers compete for enrollees
of the insurance plans they accept. Providers
may compete for patients on quality, reputation,
patient experience, and cost. While patients are
often shielded from the full cost of treatment by
insurance, insurers may use tiered co-pays or other
means to steer patients to higher-value providers
and restrain costs. In competitive markets, provid-
ers or insurers would compete on cost and other
factors to gain and maintain market share.

Unfortunately, consolidation and anticompetitive con-
tracting practices have stunted competitionin all three
areas, limiting the ability of competition to constrain
costs. The most common contract terms that threaten
competition in health care contracts are all-or-nothing
clauses, most-favored-nation clauses, anti-tiering/
anti-steering provisions, and gag clauses (see Box 1).
Below we outline how these provisions are deployed to
stifle competition and give examples of legal approaches
that antitrust agencies have used to respond.

Lack of Competition for Inclusion in
Insurance Networks

First, provider consolidation and the resulting market
power mean that many insurers cannot create desirable
networks without high-priced health systems. In 2017,
57% of hospital markets had a single, dominant system
that accounted for the majority of hospital discharges.?
In most areas, these hospitals are likely “must-have”
providers — hospitals that insurers must include to
meet network adequacy laws or create a commercially
viable network. Since then, national health systems have
continued to grow, and smaller health systems that pre-
viously had market power in one city have expanded into
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Box 1: Potentially Anticompetitive Contract
Provisions

1. All-or-Nothing or Affiliate Contracting: A
requirement that any health plan that wants to
contract with a particular provider or affiliate
in a health system must contract with all other
providers or a specific affiliated provider in the
health system.

2. Most-Favored-Nation Clause (Price Parity
Clause): A guarantee that an insurer gets terms
(prices) from a health system that are at least as
favorable as all other insurers.

3. Anti-Tiering or Anti-Steering Clause (Anti-
Incentive Clause): A contractual agreement
in which the insurers must place all facilities
associated with a health system in the most fa-
vorable tier (anti-tiering) or agrees not to steer
patients to other health systems (anti-steering).

4. Gag Clause (Price Secrecy Provision): A
contractual agreement in which providers and
insurers agree not to disclose prices, includ-
ing negotiated rates from patients or plan
sponsors.

large regional health systems.?” As a result, many health
systems contain at least one must-have provider and
may be able to require any insurer wanting to contract
with the must-have facility to contract with other facili-
ties controlled by the health system. When using all-or-
nothing or affiliate contracting, a health system demands
that any health plan that wants to contract with a partic-
ular provider or affiliate in a health system must contract
with all other providers or a specific affiliated providerin
the health system (see Box 1). All-or-nothing contracting
allows a health system to compound the negotiating
leverage of one or more must-have providers, allowing
the health system to demand supracompetitive rates
(i.e., pricing above what can be sustained in a competi-
tive market) for its other providers and facilities.?®
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Lack of Competition for Enroliment in
Insurance Plans

In the second type of competition, insurers compete for
enrollees, either from employers or in the individual mar-
ket. In theory, insurers with large enrollment should be
able to negotiate significant discounts from large health
systems because providers may agree to lower prices in
exchange for a higher volume of patients. In fact, a num-
ber of economic studies have found that larger insurers
are able to negotiate greater provider discounts.?*'
While premiums decreased with increased insurer
competition, that effect proved insufficient to offset the
impacts of hospital concentration.’? Furthermore, no
study documented lower insurance premiums resulting
from the lower prices negotiated by dominant insurers.
Health insurance markets are nearly as concentrated

as provider markets; the American Medical Association
reports that 74% of metropolitan statistical areas (MSAs)
had highly concentrated health insurance markets and
that in nearly half of the MSAs, one insurer had more than
50% market share.?? Consequently, insurers face minimal
pressure to pass savings on to downstream customers
to increase enrollment, and dominant providers and
insurers may be able to use contractual agreements

to split any excessive profits that would not exist in a
competitive market.

Like health systems that can use all-or-nothing provi-
sions to expand market power, dominant insurers may
also use contracting provisions to stifle competition and
ensure that no competitor can negotiate lower prices. In
markets with dominant providers and insurers, contrac-
tual agreements may allow the two parties to collaborate
to stifle competition and drive up prices. Specifically,
most-favored-nation clauses allow insurers to guarantee
that all competitors face the same or higher provider
rates by prohibiting the health system from giving a
lower rate to any other insurer (see Box 1). MFNs can be
contemporaneous, meaning that the health system must
give the insurer the best rate at the time the contract is
signed, or retroactive, meaning that the health system
agrees to refund the difference between the current and
future price if it offers a lower provider payment rate to
another insurer during the term of the contract. MFNs
can increase costs because insurers no longer have an
incentive to negotiate for lower prices. Furthermore,
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dominant health systems may be able to “sell”an MFN to
aninsurer and charge higher rates in exchange for the
MFN.% Researchers explain that “[i]n markets that have
high hospital and high insurer consolidation, economic
theory would suggest that the dominant insurer and
dominant hospital are likely simply splitting the surplus
that comes from monopoly pricing.”?

In an agreement of this type, dubbed the "handshake in
the snow,” Partners HealthCare agreed to give Blue Cross
Blue Shield of Massachusetts the best prices.*® While
this “market agreement” did not appear as an MFN in
contracts because the executives were wary of the legal
risks, the MFN-like arrangement resulted in premium
increases of almost 9% a year — more than double the
annual rate of premium increases in the years preceding
the agreement.®® In addition to these collusive harms,
MFNSs can cause exclusionary harms because they

can prevent other insurers from entering the market.
Specifically, if an insurer has an MFN, any rival insurer
that is aware of the MFN recognizes that they will be
unable to compete on price with the current insurerin
the market, even if the rival insurer could offer a large
increase in patient volume to the system through narrow
networks or other new insurance products.

Lack of Competition for Patients by
Providers within an Insurance Plan

The third type of competition, when in-network pro-
viders compete for patients, is often based on factors
other than cost. Insurance generally shields patients
from the full cost of their care, often minimizing cost
considerations.’® Furthermore, patients are likely to
choose the provider recommended by their doctors or
with high quality ratings, even if that provider is more
expensive.’’*® While savings can be substantial for
patients who shop for lower-cost care, especially for
interchangeable services like MRIs or lab tests, multiple
studies show that only a small number of patients use
price comparison tools.3¥42

Rather than relying on patients to compare prices, insur-
ers and employers may control costs by encouraging or
incentivizing patients to choose higher-value providers.
For example, some insurance plans use tiered networks
that group providers into tiers based on price and
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quality. The insurer may then offer financial incentives,
such as lower co-payments or co-insurance, to patients
choosing providers from a lower-cost, higher-value tier.
Outside of tiering, insurers may also try to steer patients
to lower-cost or higher-value providers by giving pre-
ferred providers a specific designation or offering other
incentives for patients to seek care from them.* Tiered
networks or other steering tools give patients clear

and actionable information about which providers offer
the highest value. One study found that enrollees often
selected lower-tiered hospitals for inpatient services,
resulting in projected baseline spending reductions

of 8% to 17% after three years.** Another study found
that tiered networks had minimal effects on enrollees’
relationships with their existing providers, but when
enrollees chose a new doctor, they rarely selected one
from the lowest-value tier.*®

Not surprisingly, dominant health systems may use
contract clauses to restrict insurers from using network
design tools to steer patients to higher-value care.
Specifically, through anti-tiering clauses, health systems
may demand placement in the most favorable tierin
atiered network to contract with a health plan, even

if some or all of their facilities do not meet the cost or
quality metrics for inclusion in that tier. Additionally,
health systems using anti-steering clauses may even
limit the ability of insurers to give softer steering signals,
like listing preferred providers on their websites.

Lack of Price Transparency Hides
Anticompetitive Contracting Provisions
Finally, a lack of transparency around prices and con-
tracts can hide the use of anticompetitive contract
terms from employers, patients, policymakers, and the
public. Dominant health systems may use gag clauses
and confidentiality agreements to prohibit contracting
parties from disclosing price or other information to a
third party. Gag clauses prevent patients, employers
sponsoring care, and even policymakers from getting
detailed price information to determine where markets
are not functioning properly. Often, gag clauses prevent
self-funded employers from knowing the prices that their
third-party administrator (TPA) pays for services provid-
ed to their employees.
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Fortunately, Congress prohibited most gag clauses

in health insurance contracts in the Consolidated
Appropriations Act, passed at the end of 2020. The

law prohibits any group or individual health plan from
“enter[ing]into an agreement with a health care provider
... that would directly or indirectly restrict a group health
plan ... from providing provider-specific cost or quality
of care information ... to referring providers, the plan
sponsor, enrollees, or individuals eligible to become en-
rollees of the plan or coverage.”® Furthermore, two new
federal rules — the Hospital Price Transparency Rule®’
and the Transparency in Coverage Rule“® — should allow
the public and policymakers increased information about
prices so that they can better assess price disparities
and market function.?“¢50 Compliance with the Hospital
Price Transparency Rule, however, has been mixed,”

and the Transparency in Coverage Rule will not be fully
effective until January 1, 2024. Because detailed price
information is critical to assess cost-shifting or other
payment inequities, states should support these federal
efforts through state all-payer claims databases and by
passing laws that permit TPAs to share the terms of their
provider contracts with employers sponsoring coverage.

LITIGATION AND LEGISLATION TO
PROHIBIT SPECIFIC CONTRACTING
PRACTICES

Lawsuits against Sutter Health, Atrium Health, and

BCBS of Michigan demonstrate that vigorous antitrust
enforcement can address the use of any of these anti-
competitive contracting practices by dominant firms
(see Box 2). Nevertheless, cases take years to reach a
resolution and often fail to address widespread contract-
ing practices because they target only the conduct of
individual companies. Furthermore, health systems may
be able to exert market power through a collection of
smaller actions that, on their own, might not be deemed
anticompetitive, especially in consolidated markets.
While some courts have held that the aggregate of these
actions — what some antitrust cases call a"monopoly
broth” — may violate antitrust laws, these cases are often
challenging to win.?:52

In the case against Sutter Health, the plaintiffs alleged
that Sutter used the combination of high out-of-network
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pricing, leveraging of must-have providers, gag clauses,

and anti-tiering and anti-steering clauses to charge

supracompetitive prices in northern California(see Box

2).53% Similar arguments were made against Atrium

Health,® yet both cases took years to reach settlement.

No court ruled on the merits of the claims, and no legal
precedent was set. While antitrust enforcers at the
Department of Justice (DOJ) or state attorneys general
(AGs) could bring lawsuits against other health systems
for similar practices, litigation requires substantial
resources and time. Because of the considerable

resources needed, enforcers are likely to prosecute only
the most egregious users of anticompetitive contracting

practices.

Box 2: Antitrust Lawsuits Alleging
Anticompetitive Use of Contract Clauses

United States v. Charlotte-Mecklenburg Hosp.
Auth. (Atrium Health): In 2016, the DOJ and the
North Carolina AG sued the Carolinas Healthcare
System (which later became Atrium Health)
alleging that Atrium used anti-steering clauses

to prohibit commercial health insurers in the
Charlotte area from offering patients financial
benefits to use less-expensive health care services
and used anti-tiering clauses to require insurers to
place Atrium in the most favorable tier, with the
lowest cost-sharing in any tiered network. Atrium
also allegedly used gag clauses to ensure that

the enrollees and plan sponsors would not have
access to information about the price and quality
of Atrium’s health care services compared to its
competitors. In 2018, the case was settled after
the court denied Atrium’s motion for summary
judgment, finding that the DOJ plausibly alleged
that the steering restrictions limited consumer
choices and drove up insurance prices. The
injunctive relief contained in the settlement
prohibits Atrium from using anti-steering or
anti-tiering provisions except in co-branded
arrangements where the Atrium logo appears in
marketing materials.

UFCW & Employers Benefit Trust v. Sutter
Health and People of the State of California ex
rel. Xavier Becerra v. Sutter Health: In 2014,
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employers and labor unions accused Sutter Health
of abusing its market power by charging inflated
prices, in violation of California’s antitrust law.

In 2018, the California attorney general filed a
similar antitrust suit, and the California Superior
Court consolidated the two cases. The plaintiffs
alleged that Sutter required health plans wanting
to contract with any of Sutter’s facilities to allow
enrollees to obtain the same services at every
other Sutter provider (i.e., used all-or-nothing
contracting) and demanded anti-tiering and
anti-steering provisions to prevent insurers from
encouraging the use of other lower cost facilities.
The plaintiffs also alleged that Sutter demanded
gag clauses to ensure that no one — not even the
employers ultimately paying for the services —
would know the price of these services before they
are billed. The court gave preliminary approval for
the settlement in March 2021 when Sutter agreed to
pay $575 million in alleged damages and injunctive
relief. The settlement prohibits Sutter from using
anti-incentive clauses to prevent insurers from
steering patients to higher value care, using all-
or-nothing contracting, or conditioning the
participation of certain rural or other must-have
providers on the participation, pricing, or tiered
status of other Sutter hospitals.*? The injunctive
relief also caps out-of-network rates that Sutter can
charge for most care and limits annual increases

in Sutter’s billed charges for five years. Finally, the
injunctive relief requires Sutter to allow insurers to
disclose price and quality information to enrollees.

Davis v. HCA Healthcare, Inc.: In August 2021,
a group of patients sued HCA Healthcare, a large
health system, alleging that after HCA bought
the nonprofit Mission Health, it used its market
power in Asheville, North Carolina, to raise
prices for both inpatient and outpatient care. The
lawsuit alleges that Mission demands prices for
many services that are double the state average.
The lawsuit also alleges that HCA uses illegal
contracting and negotiating practices, including
all-or-nothing and anti-incentive terms; does not
comply with price transparency laws; and has

cut access to critical rural services. At the time of
this publication, no settlement or ruling has been
reached.
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Recently, a group of patients filed a class action lawsuit
against HCA Healthcare, a large health system, alleging
that HCA used anticompetitive contract terms to exert
its market power and charge supracompetitive prices
for both inpatient and outpatient care. This case was
filed by a group of patients without assistance from the
AG or DOJ, demonstrating that private parties can sue
for antitrust damages without action by the government.
Nonetheless, this lawsuit suggests that states need
additional tools to mitigate the harms from anticompeti-
tive contract clauses.

While antitrust law can unquestionably address anti-
competitive contracting practices, states searching for
amore proactive solution should also consider passing
laws banning particularly problematic practices in health
care contracts. As Emilio Varanini, deputy attorney gen-
eral in the antitrust section of the California Department
of Justice, has argued, “while litigation can blaze the way
for addressing such anti-competitive conduct, ultimately
legislation may be a far more effective tool for carrying
out competition as a policy goal.”™’

Federal Attempts to Ban Specific
Contract Terms

Other than the 2020 federal legislation prohibiting most
gag clauses, Congress has failed to act on anticompeti-
tive contract clauses. In 2019, Senators Lamar Alexander
(R-Tenn.)and Patty Murray (D-Wash.) unsuccessfully
sponsored the bipartisan Lower Health Care Costs

Act that would have banned all contracting clauses
discussed in this report, including anti-tiering and
anti-steering provisions, affiliate contracting, MFNs, and
gag clauses.% While some provisions of the Lower Health
Care Costs Act were incorporated as parts of other laws
(e.qg., surprise billing protections and support for state
all-payer claims databases), the prohibitions on contract
clauses have not yet been passed by Congress.

Nevertheless, the Congressional Budget Office (CBO)and
the Joint Committee on Taxation (JCT) have found that
the impact of a ban on anti-incentive clauses could be
substantial. They estimated that banning anti-incentive
clauses in areas with a dominant non-monopolistic
health care provider and no single dominant insurer
would decrease premiums by approximately 5% due to
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increased enrollment in tiered networks.*® The CBO and
JCT predict that a nationwide ban on both anti-tiering
and anti-steering clauses would reduce the total employ-
ment-based health care costs by 0.05% after the effects
of the ban are fully realized.®® This reduction amounts to
a savings of more than $500 million per year, but con-
gressional action on contracting practices in health care
remains slow and uncertain.

State Laws Banning Specific Contract
Terms

Not waiting for federal action, many states have passed
laws banning these contract clauses in state-regulated
insurance plans. For example, 20 states have laws
restricting MFNs. While the statutory language used

by the states to restrict the use of MFNs varies, all
states with bans have designated MFNs as an unfair
trade practice or an unenforceable contract provision
(Figure 1).28 The broadest bans on MFNs prohibit any
contract that references the rates that rival insurers pay.
Massachusetts declares that “establishing the price to be
paid to any health care facility or provider by reference
to the price paid, or the average of prices paid” to the
provider by other insurers is an unfair and deceptive

act in the business of insurance.®® Some of these laws
have been effective for more than two decades, and
multiple states passed laws around 2010, the year the
DOJ filed the lawsuit against BCBS of Michigan alleging
anticompetitive use of MFNs.5" Since then, momentum
has slowly been mounting to pass MFN bans. In 2019,
Arkansas passed the most recent ban,%? and in 2021, four
states — New York, California, Mississippi, and Virginia —
introduced bills to ban MFNs, but those bills have so far
failed to pass.®

While many states ban MFNs, only a few states ban the
other contract clauses discussed in this brief. Currently,
eight states ban gag clauses, and transparency efforts at
both the state and federal level will likely increase public
access to health care cost and quality data.?*?¢ Before
2021, only Massachusetts had restricted anti-tiering/
anti-steering clauses or affiliate contracting. In 2010,
Massachusetts passed a law prohibiting contracts that
limit the ability of an insurer to introduce tiered networks
or require an insurer to place all of a health system’s
facilities in the same tier.® The law also has a very
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Figure 1: States That Restrict MFNs in Contracts with Health Insurers

narrow ban on all-or-nothing contracting that applies to
select network plans.® For more than a decade, states
have introduced bills to ban some of these terms, but
none of the bills advanced out of committee until the
2021 session.

Action in the 2021 Legislative Session
Momentum appears to be building in states to ban
anticompetitive clauses in health insurance contracts.

In 2021, Nevada became the second state to ban anti-
tiering or anti-steering clauses and the first to adopt

a widespread ban of all-or-nothing contracting.® The
Nevada law prohibits providers (i.e., health systems) from
entering into a contract or soliciting a contract that (1)
restricts the ability of the insurer to steer enrollees to
particular providers, (2) restricts the insurer from assign-
ing providers into tiers, (3) requires that the insurer place
all providers in the health system into the same tier, (4)
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requires an insurer to contract with one affiliate of the
health system as a condition of contracting with another
provider in that health system, or (5) prohibits or penaliz-
es aninsurer from contracting with other health systems
that are not a party to the contract.® In addition, seven
other states introduced bills in this session to prohibit
all-or-nothing or anti-tiering/anti-steering clauses, in-
cluding a bill in Washington that passed the state House
of Representatives but failed in the Senate.® A bill intro-
duced in New York®” remains active, and many lawmakers
have expressed interest in bringing back similar bills in
other states in the next session. The National Academy
for State Health Policy also wrote model legislation in
2021to assist states in drafting legislation to ban these
contract terms.®
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CAN LAWS RESTRICTING CONTRACT
CLAUSES STIFLE PROCOMPETITIVE
USES?

With growing interest in restricting contracting practices
that stifle competition in health care markets, what
should policymakers consider when writing statutory
bans? Critics of these laws often point out that these
terms may be used to promote competition, and the
competitive effects of these contract clauses depend
on several complex, market-specific factors. For ex-
ample, some economic studies demonstrate that MFN
provisions can lead to procompetitive outcomes, or at
least play a competitively neutral role, in competitive
markets.%7° However, at an FTC and DOJ joint workshop
in 2012 to develop an administrable MFN enforcement
policy,” Professors Steven C. Salop and Fiona Scott
Morton identified characteristics of MFNs that would
raise significant competitive concerns, including MFNs
offered by large sellers(e.g., dominant health systems)
with market power, MFNs received by the largest buyers
(e.q., large insurers), and MFNs where the buyer is more
concerned with the relative price than the absolute level
of the price.*

As all of these conditions apply in many health care
markets, antitrust enforcers should scrutinize the use
of MFNs in health care contracts. Furthermore, unlike
the other contract clauses discussed in this report,
MFNSs can be used jointly by insurers and health systems
to raise prices, creating an incentive to keep the use
of MFNs confidential. As both insurers and providers
may benefit from MFNs and have an incentive to keep
them confidential, state legislative bans on MFNs may
be critical to protecting consumers from anticompet-
itive harms. As discussed earlier, 20 state legislatures
determined that the anticompetitive potential of MFNs
in health care contracts was sufficient to restrict their
use. Eighteen of those states simply banned all MFNs
in health insurance contracts, but Kentucky permits
them where the insurance commissioner determines
the insurer has “nominal” market share’ and New York
permits them following approval by the insurance
commissioner.”™

Milbank Memorial Fund « www.milbank.org

Similarly, Sutter Health claimed that all-or-nothing
contracting improved efficiency, saved administrative
costs for both Sutter and the health plans, and was
necessary to maximize the potential of the system to
provide integrated care.” The use of all-or-nothing
contracting, however, was a key claim in the antitrust
lawsuit against Sutter Health, and the settlement
prevents Sutter from using all-or-nothing or similar
contracting to leverage the market power of must-have
providers or using anti-incentive clauses (see Box 2).
Nonetheless, there may be situations where having one
contract for the whole system may streamline negotia-
tions. For example, if a health system is compensated on
a capitated basis orisin a risk-bearing accountable care
organization, anti-incentive clauses might be procom-
petitive because the health system could steer patients
to a lower-cost affiliated clinic, like an imaging center.
Recognizing the potential for anti-incentive clauses to
be procompetitive in these narrow circumstances, the
settlement between the DOJ and Atrium Health allows
Atrium to require placement in the most preferred tier in
value-based contracting arrangements with a health plan
where the Atrium logo appears in marketing material (see
Box 2).7®

Because these contract terms might be used procom-
petitively in a few market-specific situations, lawmakers
drafting bills to ban specific contract clauses might
consider a process by which insurers or providers could
obtain waivers. These waivers may be granted at an
insurer’'s request, if the health system is compensated
on a capitated basis, or if state officials determine that
the likely benefits of the clauses outweigh the potential
anticompetitive harms. Lawmakers may also consider
granting exemptions to the ban when neither party has
a significant market share. Lawmakers, however, must
narrowly construct any waiver or exemptions to avoid
passing laws that are easily circumvented.
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BANS ON CONTRACT TERMS MAY BE
MINIMALLY EFFECTIVE IN ISOLATION

States with a statutory ban on one of these contract
clauses send a clear signal that lawmakers presume
their use is anticompetitive. Enforcement, however, may
remain a challenge as the contracts are often confiden-
tial. States passing laws restricting these terms typically
declare that any use of one of these contract provisions
is an unfair trade practice, making that provision void
and unenforceable. These laws give insurers or TPAs
additional leverage when negotiating with large health
systems, so enforcement actions by state officials

may be minimal. If an employer or other party suspects
the use of anticompetitive clauses, the AG may issue

a subpoena to review the contract, and if the terms
appear in the contract, state laws would invalidate those
provisions.

Nevertheless, dominant firms may garner similar
benefits without including specific clauses in their
written contracts through oral or other agreements.

For example, Indiana passed a statewide ban on MFNs

in 2007, but a dominant insurer appeared to continue to
impose best-rate requirements on hospitals without an
explicit MFN in the contracts.” As a result, lawmakers
should consider passing laws that prohibit offering or
entering into an agreement of any kind — written, verbal,
or nonverbal — containing these terms. Nonetheless,
contractual parties may be able to evade the intent of the
laws without explicitly violating them. In a state that bans
anti-tiering clauses, for example, a health system might
stipulate that the cost-sharing differential between

tiers in a network must be small without demanding
placement of its facilities in the tier with the lowest
cost-sharing. If the difference in cost-sharing is minimal,
patients have little incentive to choose providers from
the highest-value tier, potentially allowing a dominant
health system to reduce the competition for patients that
should result from a tiered network.

Consequently, states should consider other policies

and mechanisms to support restrictions on contracting
practices. At a minimum, states should monitor price
disparities to assess when restrictions on contracting
practices are insufficient. If bans on specific contracting
practices are ineffective at reducing prices, states
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should consider implementing caps on provider prices,
instituting overall cost benchmarks, or even injecting
competition into insurance markets through a public
option. One approach would be to couple contract clause
restrictions with an affordability review process modeled
on Rhode Island’s process of provider rate review by the
state health insurance department. Rhode Island law
authorizes the health insurance commissioner to review
provider payment rates in certain contracts between
insurers and providers and reject any contracts that in-
crease the total cost of services above a threshold.” The
agency’'s combined review of both provider rates and rate
negotiation practices helps minimize the anticompetitive
use of market power.

CONCLUSION

States have recognized the harms of anticompetitive
contracting practices by dominant health care pro-
viders and have tried to address these harms through
both litigation and legislation. To date, 20 states have
laws restricting the use of MFNs. Before 2021, only
Massachusetts prohibited anti-tiering and anti-steering
clauses and had a narrow restriction on all-or-nothing
contracting. In October 2021, Nevada will prohibit
anti-incentive clauses and become the first state to

ban most all-or-nothing clauses. Legislation prohibiting
anticompetitive contract terms may give insurers the
bargaining leverage to resist price demands of dominant
systems and to direct patients to higher-value options,
butinisolation, these bans on contract terms are unlikely
to mitigate the harms that result from the significant
consolidation that occurred over the past decades.
Dominant providers can exert leverage from market
power in confidential negotiations with terms that never
appear in a contract. Prohibiting the use of anticompet-
itive contract terms signals that state lawmakers are
looking for ways to reduce the ability of dominant firms
to extend their market power in ways that further harm
competition. Yet, states should also consider additional
mechanisms and policies to support these prohibitions,
such as increased price transparency, cost benchmarks,
and provider rate regulation. For example, the Health
Policy Commission in Massachusetts may hold a public
hearing when a health care entity’s costs exceed a
statewide cost benchmark,” and Office of the Health
Insurance Commissioner in Rhode Island can reject

10
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insurance contracts in which the rates paid to hospitals
increase faster than inflation.”

The unrelenting consolidation of health care providers
and insurers has rendered competitive forces unable to
restrain escalating prices, and none of these policies
inisolation, including bans on particular contracting
clauses, is likely to restore markets to allow competitive

forces to reduce prices. Consequently, states must adopt

a comprehensive and multifaceted strategy to promote
and protect competitive markets, including vigorous
antitrust enforcement policies, legislative action, and
increased oversight by state agencies.” Protecting and
promoting competition in health care markets remains
critical to ensuring that all Americans have access to
affordable health care.

Milbank Memorial Fund « www.milbank.org

n


http://www.milbank.org

NOTES
1. Capps C, Dranove D. Hospital consolidation and negotiated PPO prices. Health Aff (Millwood). 2004;23(2):175-181.
doi:10.1377/hlthaff.23.2.175.

2. Capps C, Dranove D, Satterthwaite M. Competition and market power in option demand markets. RAND J Econ.
2003;34(4):737-763. https://www.jstor.org/stable/1593786- Accessed September 9, 2021.

3. Dafny L. Estimation and identification of merger effects: an application to hospital mergers. J Law Econ.
2009;52(3):523-550.

4. Gaynor M, Town RJ. The Impact of Hospital Consolidation. Robert Wood Johnson Foundation; 2012. https://www.
rwjf.org/en/library/research/2012/06/the-impact-of-hospital-consolidation.html. Accessed May 28, 2021.

5. Gowrisankaran G, Nevo A, Town R. Mergers when prices are negotiated: evidence from the hospital industry. Am
Econ Rev. 2015;105(1):172-203. doi:10.1257/aer.20130223.

6. Haas-Wilson D, Garmon C. Hospital mergers and competitive effects: two retrospective analyses. Int J Econ Bus.
2011;18:17-32. doi:10.1080/13571516.2011.542952.

7. Tenn S. The price effects of hospital mergers: a case study of the Sutter-Summit transaction. Int J Econ Bus.
2011;18(1):65-82. d0i:10.1080/13571516.2011.542956.

8. Thompson A. The effect of hospital mergers on inpatient prices: a case study of the New Hanover-Cape Fear
transaction. Int J Econ Bus. 2011;18:91-101. doi:10.1080/13571516.2011.542958.

9. Neprash HT, Chernew ME, Hicks AL, Gibson T, McWilliams JM. Association of financial integration between
physicians and hospitals with commercial health care prices. JAMA Intern Med. 2015;175(12):1932. doi:10.1001/
jamainternmed.2015.4610.

10. Capps C, Dranove D, Ody C. The effect of hospital acquisitions of physician practices on prices and spending. J
Health Econ. 2018;59:139-152. doi:10.1016/j.jhealeco.2018.04.001.

11. Medicare Payment Advisory Committee. Report to the Congress: Medicare and the Health Care Delivery System;
2017. http://www.medpac.gov/docs/default-source/reports/jun17_reporttocongress_sec.pdf.

12. Capps CS. The Quality Effects of Hospital Mergers. U.S. Department of Justice, Antitrust Division; 2005.

13. Cooper Z, Gibbons S, Jones S, McGuire A. Does hospital competition save lives? Evidence from the English NHS
patient choice reforms. Econ J(London). 2011;121(554):F228-F260. doi:10.1111/].1468-0297.2011.02449.x.

14. Gaynor M, Ho K, Town RJ. The industrial organization of health-care markets. J Econ Lit. 2015;53(2):235-284.
doi:10.1257/jel.63.2.235.

15. Gaynor M, Moreno-Serra R, Propper C. Death by market power: reform, competition, and patient outcomes in the
National Health Service. Am Econ J Econ Policy. 2013;5(4):134-166. doi:10.1257/pol.5.4.134.

16. Ho V, Hamilton BH. Hospital mergers and acquisitions: does market consolidation harm patients? J Health Econ.
2000;19(5):767-791. doi:10.1016/s0167-6296(00)00052-7.

17. Kessler DP, Geppert JJ. The Effects of Competition on Variation in the Quality and Cost of Medical Care. National
Bureau of Economic Research; 2005. doi:10.3386/w11226.

18. Romano P, Balan D. A retrospective analysis of the clinical quality effects of the acquisition of Highland Park
Hospital by Evanston Northwestern Healthcare. Int J Econ Bus. 2011;18(1): 45-64.

19. Vogt WB, Town R, Williams CH. How has hospital consolidation affected the price and quality of hospital care?
Synth Proj Res Synth Rep. 2006;(9):15231.

Milbank Memorial Fund « www.milbank.org 12


http://www.milbank.org
https://www.jstor.org/stable/1593786
https://www.rwjf.org/en/library/research/2012/06/the-impact-of-hospital-consolidation.html
https://www.rwjf.org/en/library/research/2012/06/the-impact-of-hospital-consolidation.html
http://www.medpac.gov/docs/default-source/reports/jun17_reporttocongress_sec.pdf

20. Medpac. Report to the Congress: Medicare Payment Policy; 2020. http://medpac.gov/docs/default-source/re-
ports/mar20_entirereport_sec.pdf.

21. King JS, Chang SM, Montague AD, et al. Preventing Anticompetitive Healthcare Consolidation: Lessons from Five
States. The Source on Healthcare Price and Competition and the Petris Center; 2020. https://sourceonhealthcare.
org/profile/preventing-anticompetitive-healthcare-consolidation-lessons-from-five-states/.

22. American Medical Association. Competition in Health Insurance: A Comprehensive Study of U.S. Markets. 2020.
https://www.ama-assn.org/system/files/2020-10/competition-health-insurance-us-markets.pdf.

23. Gudiksen KL, Montague AD, King JS. Who Can Rein in Health Care Prices? State and Federal Efforts to Address
Health Care Provider Consolidation. Milbank Memorial Fund. https://www.milbank.org/publications/who-can-

rein-in-health-care-prices-state-and-federal-efforts-to-address-health-care-provider-consolidation/. Published
June 24, 2021.

24. Montague AD, Gudiksen KL, King JS. State Action to Oversee Consolidation of Health Care Providers.
Milbank Memorial Fund. https://www.milbank.org/publications/state-action-to-oversee-consolida-
tion-of-health-care-providers/. Published August 5, 2021.

25. Gaynor M. What to Do about Health-Care Markets? Policies to Make Health-Care Markets Work. The Hamilton
Project. Published March 2020. Accessed June 2, 2021. https://www.hamiltonproject.org/papers/
what_to_do_about_health_care_markets_policies_to_make_health_care_markets_work.

26. Fulton BD. Health care market concentration trends in the United States: evidence and policy responses. Health
Aff (Millwood). 2017;36(9):1530-1538. doi:10.1377/hithaff.2017.0556.

27. NIHCM Foundation. Hospital Consolidation: Trends, Impacts and Outlook—What's the Big Deal? https://nihcm.org/
publications/hospital-consolidation-trends-impacts-outlook. Published January 1, 2020. Updated November 3,
2020.

28. Gudiksen KL, Montague AD, King JS, Gu AY, Fulton BD, Greaney TL. Preventing Anticompetitive Contracting
Practices in Healthcare Markets. The Source on Healthcare Price and Competition and the Petris Center;
2020. https://2zelelbn0sl2i9lio4Iniael-wpengine.netdna-ssl.com/wp-content/uploads/2020/09/Preventing-
Anticompetitive-Contracting-Practices-in-Healthcare-Markets-FINAL.pdf.

29. Scheffler RM, Arnold DR. Insurer market power lowers prices in numerous concentrated provider markets. Health
Aff (Millwood). 2017;36(9):1539-1546. doi:10.1377/hlthaff.2017.0552.

30. Trish EE, Herring BJ. How do health insurer market concentration and bargaining power with hospitals affect
health insurance premiums? J Health Econ. 2015;42:104-114. doi:10.1016/j.jhealeco.2015.03.009.

31. Roberts ET, Chernew ME, McWilliams JM. Market share matters: evidence of insurer and provider bargaining over
prices. Health Aff (Millwood). 2017;36(1): 141-148. doi:10.1377/hithaff.2016.0479.

32.Boozary AS, Feyman Y, Reinhardt UE, Jha AK. The association between hospital concentration and insurance
premiums in ACA marketplaces. Health Aff (Millwood). 2019;38(4):668-674. doi:10.1377/hlthaff.2018.05491.

33. Dafny L. How Health Care Consolidation Is Contributing to Higher Prices and Spending, and Reforms That Could
Bolster Antitrust Enforcement and Preserve and Promote Competition in Health Care Markets. Testimony before the
U.S. House Committee on the Judiciary Subcommittee on Antitrust, Commercial and Administrative Law, April
29, 2021. https://www.hbs.edu/ris/Profile % 20Files/4.29.2021%20Dafny %200ral % 20Statement %20and % 20
Written%20Testimony %20Before %20U.S.%20House_47df362c-9f24-4cad-aJaa-bebfbaf8fa7a.pdf.

34. Salop SC, Scott Morton F. Developing an administrable MFN enforcement policy. Antitrust. 2013;27(2):15-19.

Milbank Memorial Fund « www.milbank.org 13


http://www.milbank.org
http://medpac.gov/docs/default-source/reports/mar20_entirereport_sec.pdf
http://medpac.gov/docs/default-source/reports/mar20_entirereport_sec.pdf
https://sourceonhealthcare.org/profile/preventing-anticompetitive-healthcare-consolidation-lessons-from-five-states/
https://sourceonhealthcare.org/profile/preventing-anticompetitive-healthcare-consolidation-lessons-from-five-states/
https://www.ama-assn.org/system/files/2020-10/competition-health-insurance-us-markets.pdf
https://www.milbank.org/publications/who-can-rein-in-health-care-prices-state-and-federal-efforts-to-address-health-care-provider-consolidation/
https://www.milbank.org/publications/who-can-rein-in-health-care-prices-state-and-federal-efforts-to-address-health-care-provider-consolidation/
https://www.milbank.org/publications/state-action-to-oversee-consolidation-of-health-care-providers/
https://www.milbank.org/publications/state-action-to-oversee-consolidation-of-health-care-providers/
https://www.hamiltonproject.org/papers/what_to_do_about_health_care_markets_policies_to_make_health_care_markets_work
https://www.hamiltonproject.org/papers/what_to_do_about_health_care_markets_policies_to_make_health_care_markets_work
https://nihcm.org/publications/hospital-consolidation-trends-impacts-outlook
https://nihcm.org/publications/hospital-consolidation-trends-impacts-outlook
https://2zele1bn0sl2i91io41niae1-wpengine.netdna-ssl.com/wp-content/uploads/2020/09/Preventing-Anticompetitive-Contracting-Practices-in-Healthcare-Markets-FINAL.pdf.
https://2zele1bn0sl2i91io41niae1-wpengine.netdna-ssl.com/wp-content/uploads/2020/09/Preventing-Anticompetitive-Contracting-Practices-in-Healthcare-Markets-FINAL.pdf.
https://www.hbs.edu/ris/Profile%20Files/4.29.2021%20Dafny%20Oral%20Statement%20and%20Written%20Testimony%20Before%20U.S.%20House_47df362c-9f24-4ca3-a9aa-bebf5af8fa7a.pdf
https://www.hbs.edu/ris/Profile%20Files/4.29.2021%20Dafny%20Oral%20Statement%20and%20Written%20Testimony%20Before%20U.S.%20House_47df362c-9f24-4ca3-a9aa-bebf5af8fa7a.pdf

35. Allen S, Bombardieri M. A handshake that made healthcare history. The Boston Globe. https://www.bostonglobe.
com/specials/2008/12/28/handshake-that-made-healthcare-history/QiWbywqgb8olJsA3IZ1101H/story.html.
Published December 28, 2008. Accessed June 2, 2021.

36. Havighurst CC, Richman BD. The provider monopoly problem in health care. Oreg Law Rev. 2011;89:847-883.

37. King JS. Examining State Efforts to Improve Transparency in Healthcare Costs for Consumers. Testimony before
the U.S. House of Representatives Committee on Energy and Commerce Subcommittee on Oversight and
Investigations, July 17, 2018.

38. Sinaiko AD, Joynt KE, Rosenthal MB. Association between viewing health care price information and choice of
health care facility. JAMA Intern Med. 2016;176(12):1868-1870. doi:10.1001/jamainternmed.2016.6622.

39. Whaley C, Schneider Chafen J, Pinkard S, et al. Association between availability of health service prices and
payments for these services. JAMA. 2014;312(16):1670. doi:10.1001/jama.2014.13373.

40. Lieber EMJ. Does it pay to know prices in health care? Am Econ J Econ Policy. 2017;9(1):154-179. doi:10.1257/
pol.20150124.

41. Sinaiko AD, Rosenthal MB. Examining a health care price transparency tool: who uses it, and how they shop for
care. Health Aff (Millwood). 2016;35(4):662-670. doi:10.1377/hlthaff.2015.0746.

42. Desai SM, Shambhu S, Mehrotra A. Online advertising increased New Hampshire residents’ use of provider price
tool but not use of lower-price providers. Health Aff (Millwood). 2021;40(3):521-528. doi:10.1377/hithaff.2020.01039.

43. Desai SM, Hatfield LA, Hicks AL, Chernew ME, Mehrotra A, Sinaiko AD. What are the potential savings from
steering patients to lower-priced providers? a static analysis. Am J Manag Care. 2019;25(7):e204-e210.

44, Prager E. Healthcare demand under simple prices: evidence from tiered hospital networks. Am Econ J Appl Econ.
2020;12(4):196-223. doi:10.1257/app.20180422.

45. Sinaiko AD, Landrum MB, Chernew ME. Enroliment in a health plan with a tiered provider network decreased
medical spending by 5 percent. Health Aff (Millwood). 2017;36(5):870-875. doi:10.1377/hlthaff.2016.1087.

48. Consolidated Appropriations Act, 2021, 117th Cong. (2021).
47. Hospital Price Transparency Rule, 45 C.F.R. § 180.40 to § 180.60(2019).
48. Transparency in Coverage Rule, 45 C.F.R. § 156.220(2019).

49. Gondi S, Beckman AL, Ofoje AA, Hinkes P, McWilliams JM. Early hospital compliance with federal requirements for
price transparency. JAMA Intern Med. Published online June 14, 2021. doi:10.1001/jamainternmed.2021.2531.

50. Kullgren JT, Fendrick AM. The price will be right—how to help patients and providers benefit from the new CMS
transparency rule. JAMA Health Forum. 2021;2(2):e210102. doi:10.1001/jamahealthforum.2021.0102.

51. Henderson M, Morgane C. Mouslim. Low compliance from big hospitals on CMS's Hospital Price Transparency Rule.
Health Affairs Blog. Published March 16, 2021. Accessed May 28, 2021. https://www.healthaffairs.org/do/10.1377/
hblog20210311.899634/full/.

52. The term “monopoly broth” arises from a 7th Circuit decision in which the judge stated, [i]t is the mix of various
ingredients of ... behavior in a monopoly broth that produces the unsavory flavor.” City of Mishawaka, Ind. v. Am.
Elec. Power Co., Inc., 616 F.2d 976, 986 (7th Cir. 1980).

53. Complaint, UFCW & Employers Benefit Trust, et al. v. Sutter Health, et al. (Cal. Super. Ct. S.F. City and Cnty. 2019).

54. Complaint, People of the State of California ex rel. Xavier Becerra v. Sutter Health(Cal. Super. Ct. S.F. City and
Cnty. 2019).

55. United States v. Charlotte-Mecklenburg Hospital Authority, F. Supp. 3d 248, 720 (W.D.N.C. 2017).

Milbank Memorial Fund « www.milbank.org 14


http://www.milbank.org
https://www.bostonglobe.com/specials/2008/12/28/handshake-that-made-healthcare-history/QiWbywqb8olJsA3IZ11o1H/story.html
https://www.bostonglobe.com/specials/2008/12/28/handshake-that-made-healthcare-history/QiWbywqb8olJsA3IZ11o1H/story.html
https://www.healthaffairs.org/do/10.1377/hblog20210311.899634/full/
https://www.healthaffairs.org/do/10.1377/hblog20210311.899634/full/

56.
57.

58.

59.

60.

Complaint, Davis et al. v. HCA Healthcare, Inc. et al., No. 21CV03276 (N.C. Sup. Ct.).

Varanini E. Competition as policy reform: the use of vigorous antitrust enforcement, market-governance rules,
and incentives in health care. St Louis Univ J Health Law Policy. 2017;11(1):6.

Lower Health Care Costs Act. S.1895, 116th Cong. (2019-2020), §§ 301and 302. Accessed June 7, 2021. https://
www.congress.gov/bill/116th-congress/senate-bill/1895.

Congressional Budget Office Cost Estimate, S.1895, Lower Health Care Costs Act. Published online July 16, 2019.
https://www.cbo.gov/system/files/2019-07/s1895_0.pdf.

Mass. Gen. Laws Ch. 176D, § 3(4).

B1. The six states are Connecticut, Georgia, Maine, Massachusetts, Michigan, and North Carolina.

62.
B63.

B4.
65.
66.

67.
68.

69.

70.

71.

72.
73.

Ark. Code § 23-99-1204.

The bills are New York A.B. 3659/S.B. 1007 and S.B. 7199, California A.B. 1132, Mississippi A.B. 1203/S.B. 2775, and
Virginia H.B. 2274.

Mass. Gen. Laws Ch. 1760, § 9A.
S.B. 329, 2021 Leg., 81st Sess. (Nev. 2021).

The seven states are California(A.B. 1132), Indiana (H.B. 1421), New Jersey (A.B. 3527/S.B. 1108), New York (A.B.
3659 and S.B. 7199), Mississippi (H.B. 1203/S.B. 2775), Virginia (H.B. 2274), and Washington (H.B. 1160).

S.B. 7199, 2021-2022 Reg. Sess. (N.Y. 2021).

Gudiksen KL, Fuse Brown EC, Butler J. A Tool for States to Address Health Care Consolidation: Prohibiting
Anticompetitive Health Plan Contracts. National Academy for State Health Policy. https://www.nashp.
org/a-tool-for-states-to-address-health-care-consolidation-prohibiting-anticompetitive-health-plan-contracts/.
Published April 12, 2021. Accessed June 7, 2021.

Gurkaynak G, Glner A, Diniz S, Filson J. Most-favored-nation clauses in commercial contracts: legal and economic
analysis and proposal for a guideline. Eur J Law Econ. 2016;42(1):129-155. doi:10.1007/s10657-015-9515-y.

Fora more complete discussion of the potential efficiencies of MFNs in health care, including “ratcheting down,”
the effect of dynamic bidding, and strategic effects of targeting individual rivals, see Furrow BR et al., Health
Law. 3rd ed. West Academic; 2014. 772; Celnicker A. A competitive analysis of most favored nations clauses in
contracts between health care providers and insurers. N C Law Rev. 1991;69(3):863. For a discussion of how MFNs
operate in additional industries, see Baker J, Chevalier J. The competitive consequences of most-favored-nation
provisions. Antitrust. 2013;27(2). https://digitalcommons.wcl.american.edu/facsch_lawrev/1120/; Salop SC,
Morton FS. Developing an administrable MFN enforcement policy. Antitrust. 2013;27(2):15-19; Baker JB. Vertical
restraints with horizontal consequences: competitive effects of “most-favored-customer” clauses. Antitrust Law
J. 1996;64(3):517-534.

Public Workshop: Most-Favored-Nation Clauses and Antitrust Enforcement and Policy. https://www.justice.gov/
atr/events/public-workshop-most-favored-nation-clauses-and-antitrust-enforcement-and-policy. Published
June 25, 2015. Accessed June 9, 2021.

Ky. Rev. Stat. Ann. § 304.17A-560.
N.Y. Comp. Codes R. & Regs., Tit. 10 §§ 98-1.2 and 98-1.5.

74. Conklin M. Sutter begins all-or-nothing contracting. Health Care Strateg Manage. 1994;12(10):12-13.

75.

Proposed Final Judgment, United States v. Charlotte-Mecklenburg Hosp. Auth. F. Supp. 3d 248, 720 (W.D.N.C. 2017).

Milbank Memorial Fund « www.milbank.org 15


http://www.milbank.org
https://www.congress.gov/bill/116th-congress/senate-bill/1895
https://www.congress.gov/bill/116th-congress/senate-bill/1895
https://www.cbo.gov/system/files/2019-07/s1895_0.pdf
https://www.nashp.org/a-tool-for-states-to-address-health-care-consolidation-prohibiting-anticompetitive-health-plan-contracts/
https://www.nashp.org/a-tool-for-states-to-address-health-care-consolidation-prohibiting-anticompetitive-health-plan-contracts/
https://digitalcommons.wcl.american.edu/facsch_lawrev/1120/
https://www.justice.gov/atr/events/public-workshop-most-favored-nation-clauses-and-antitrust-enforcement-and-policy
https://www.justice.gov/atr/events/public-workshop-most-favored-nation-clauses-and-antitrust-enforcement-and-policy

76. Berenson RA, Ginsburg PB, Christianson JB, Yee T. The growing power of some providers to win steep payment
increases from insurers suggests policy remedies may be needed. Health Aff (Millwood). 2012;31(5):973-981.
doi:10.1377/hlthaff.2011.0920.

77.230 R.I. Code R. 20-30-4.10.

78. Waugh L, McCarthy D. How the Massachusetts Health Policy Commission is fostering a statewide commitment to
contain health care spending growth. Commonwealth Fund. Published March 5, 2020. doi:10.26099/myt4-2630.

79. King JS. Stop playing health care antitrust whack-a-mole. Bill of Health. http://blog.petrieflom.law.harvard.
edu/2021/05/17/health-care-consolidation-antitrust-enforcement/. Published May 17, 2021. Accessed August 31,
2021.

Milbank Memorial Fund « www.milbank.org

16


http://www.milbank.org
http://blog.petrieflom.law.harvard.edu/2021/05/17/health-care-consolidation-antitrust-enforcement/
http://blog.petrieflom.law.harvard.edu/2021/05/17/health-care-consolidation-antitrust-enforcement/

ABOUT THE AUTHORS

Katherine L. Gudiksen, MS, PhD, is a senior health policy researcher for the Source on Healthcare Price and
Competition. She studies the effects of consolidation and options that state policymakers have to address it, includ-
ing laws to restrict specific contracting practices, state public option programs, and ways to limit excessive provider
rates. She is a graduate of the UCSF/UC Hastings Master of Science in Health Policy and Law program, where she
studied policy solutions to promote competition in the pharmaceutical industry. Prior to her work in health policy, she
earned a PhD in chemistry from Harvard University and co-founded a cancer diagnostics company.

Alexandra D. Montague, JD, is a health policy researcher at the Source on Healthcare Price and Competition. Her
research focuses on strategies for policymakers and antitrust enforcers to address health care consolidation,
including ways to prevent consolidation through state-based merger review, the use of conditions by state and
federal antitrust enforcers in controlling the impacts of consolidation, and the rise of cross-market mergers. She
is a graduate of UC Hastings College of the Law, where she was the executive editor of articles for the Hastings
Constitutional Law Quarterly and graduated with a concentration in health law.

Jaime S. King, JD, PhD, is the John and Marylyn Mayo Chair in Health Law and Professor of Law at the University of
Auckland, Faculty of Law; senior affiliate scholar of the UCSF/UC Hastings, Consortium on Law, Science, and Health
Policy; and executive editor of the Source on Healthcare Price and Competition. Professor King’s research analyzes
the role of legal, economic, political, societal, and market forces in shaping domestic health care systems. Her
U.S.-based work specifically focuses on the use of legal and policy initiatives to counteract concentration in health
care and improve access to high-quality, affordable health care. She holds a JD from Emory University School of Law
and a PhD in health policy from Harvard University.

Milbank Memorial Fund « www.milbank.org 17


http://www.milbank.org

About the Milbank Memorial Fund

The Milbank Memorial Fund is an endowed operating foundation that works to improve the health of populations by
connecting leaders and decision makers with the best available evidence and experience. Founded in 1905, the Fund
engages in nonpartisan analysis, collaboration, and communication on significant issues in health policy. It does this
work by publishing high-quality, evidence-based reports, books, and The Milbank Quarterly, a peer-reviewed journal
of population health and health policy; convening state health policy decision makers on issues they identify as
important to population health; and building communities of health policymakers to enhance their effectiveness.
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