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ABSTRACT

While federal oversight over health care provider transactions is crucial, state
officials—working independently or alongside federal antitrust enforcers—must
work to protect competition in health care markets across the country.
Currently, significant variation exists among state legal and administrative
frameworks that can be used to review proposed health care transactions for
potential anticompetitive harm. Based on an analysis of state merger review
practicesin all 50 states, this brief describes the variation among state review
practices to identify the key elements of a comprehensive state merger review
framework. To protect competition and consumers from the anticompetitive
effects of consolidation, state requlators need broad pretransaction notice;
sufficient time to review transactions using substantive review criteria; the
ability to approve, conditionally approve, or block transactions administra-
tively; and the means to oversee conditionally approved transactions.

INTRODUCTION

Health care markets have become increasingly concentrated as health care
providers pursue mergers and other forms of strategic agreements to gain
market power. Unfortunately, this consolidation has led to highly concentrated
markets and has generated higher prices for insurers, which are passed on

to consumers through higher premiums.! Although many health care provider
markets are already considered highly concentrated,? states and federal
antitrust enforcement agencies must remain vigilant to protect the remaining
competitive health care markets and minimize further consolidation. This brief
is the second in a three-part series looking at health care consolidation. The
first brief argues that both state and federal antitrust enforcement is critical
to address the rising costs that result from consolidation. This second brief
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examines the importance of well-designed state
merger review authority in preventing further
consolidation and better oversight of approved
transactions.

While federal oversight over health care provider
transactions is crucial, state oversight is also
needed to protect competition in health care mar-
kets across the country. For example, the Federal
Trade Commission (FTC) and the Department of
Justice (DOJ) receive notice only of transactions
over S92 million as required by the 2021 Hart-
Scott-Rodino Antitrust Improvements Act (HSR).?
Therefore, smaller health care provider transac-
tions, such as acquisitions of physician groups

by hospitals, are rarely reported and ultimately
escape federal review. As a result, these smaller
transactions and other forms of consolidation not
challenged by federal antitrust enforcers have
increased substantially.*® Second, federal antitrust
enforcers have limited resources and have struggled
to analyze the ever-increasing number of reported
mergers.®” In sum, few health care transactions rise
to federal attention, and those that do are often met
with limited resources to challenge them.

States must therefore work independently or along-
side federal antitrust enforcers to protect health
care provider markets. Under their parens patriae
authority, state attorneys general (AGs) can bring
suit under state or federal antitrust laws. State AGs
can also join the FTC or DOJ in lawsuits to enjoin

a transaction under Section 7 of the Clayton Act.®
Unlike federal enforcers, state enforcers and requ-
lators may have additional legal and administrative
frameworks that they can use to review proposed
health care transactions for potential anticompet-
itive harm. Beyond filing suit under antitrust laws,
common state oversight mechanisms include AG
review of nonprofit health care transactions to
enforce charitable trust and other related laws,
certificate of need (CON) programs, and mandated
review by another state agency.®However, these
frameworks for merger review vary widely across
the country—in scope and efficacy. Although a few
states have more comprehensive processes than
most, no state has a perfect system.

Milbank Memorial Fund « www.milbank.org

For state regulators to efficiently and effectively
monitor and challenge potentially anticompetitive
health care transactions, they need sufficient
resources and ample statutory authority, which
many states currently lack. Based on an analysis of
state merger review practices in all 50 states, this
brief identifies the key elements of a comprehen-
sive state merger review framework and analyzes
how state requlators and enforcers can use and
augment their existing authority to address health
care consolidation. It then describes the variation
inauthority throughout the United States and
concludes with an overview of developmentsin
the 2021 state legislatures to improve health care
Merger review processes.

COMPONENTS OF COMPREHENSIVE
MERGER REVIEW

Since health care transactions are infamously
challenging to unwind once finalized,® effective
health care antitrust enforcement demands a
robust merger review process, including pretrans-
action notice of a broad range of transactions to
state agencies, strong pretransaction review and
approval authority, and posttransaction monitoring
and oversight of transactions allowed to proceed
with conditions. States looking to expand an exist-
ing merger review mechanism can choose to focus
on any of these four areas of merger review (notice,
pretransaction review, approval authority, post-
transaction oversight)and determine which area
would go the farthest in empowering state entities
to protect competition.

1. Notice of Impending Transactions
States must monitor consolidation in their health
care markets to prevent and address any potential
harms to competition. To do this, states should
require transacting parties to provide notice of
allimpending health care provider transactions

to at least one state entity. Notice requirements
allow states to address transactions and their
potential anticompetitive effects prophylactically.
Forinstance, a broad notice requirement enables
states to analyze transactions too small to trigger
the federal S92 million HSR threshold and track
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“stealth consolidation,” where markets end up highly
concentrated after a series of smaller, unreported
and unchallenged transactions.”® Furthermore, a
broad notice requirement enables states to track
patterns of consolidation through non-horizontal
transactions, such as vertical mergers, affilia-
tions, cross-market mergers, and private equity
acquisitions. Comprehensive notice of all health
care provider transactions helps states exercise
their existing enforcement capabilities to their
fullest extent—whether they have an administrative
pretransaction approval process or must bring

suit under antitrust laws to challenge potentially
anticompetitive transactions.

States looking to implement or improve existing
notice requirements should consider two foun-
dational questions: (1) which transactions should
require advance notice, and (2) who should receive
that notice.

Scope of Notice

States considering implementing or expanding
notice requirements should compel notice froma
wide array of health care providers and a broader
range of transaction types to ensure that they
have the information they need to oversee health
care markets.

Range of health provider types. Currently, only five
states—Connecticut, Massachusetts, Nevada,
Oregon, and Washington—require notice of trans-
actions involving health care providers beyond just
hospitals.(See Table 1.) Oregon and Nevada passed
laws in the 2021 legislative session that have not
yet taken effect. As many health care providers
now take on many complex organizational forms,"
states must have broad notice statutes for states
to have a full view of consolidation within their
health care markets.

For- and nonprofit providers. In addition to the type
of health care provider organization that must give
notice, it is also important to include both for- and
nonprofit providers in notice requirements. Many
states limit notice requirements to transactions
involving nonprofit hospitals.” This limitation
stems from an extensive history of requiring the
AG to protect the charitable purpose and assets

of nonprofits and other charitable organizations.™
Yet, for-profit health systems have experienced the
most growth from mergers and acquisitions over
the past few years.* Additionally, private equity and
hedge funds have increasingly sought to acquire
or affiliate with hospitals and physician groups.™
Unless these firms acquire a nonprofit hospital,
most states will not receive notice of these poten-
tially anticompetitive transactions.

Table 1. State Recipients of Pretransaction Notice for Non-Hospital Health Providers

Type of Provider in

Addition to Hospitals Connecticut = Massachusetts Nevada Oregon Washington
All providers & provider _ AG, Health Policy El;ea?fhn AG
organizations (broadest) Commission Authority*

All group practices AG — AG** —

Only large group practices(8 or

L CON -
more physicians)

Abbreviations: AG, attorney general; CON, certificate of need program.

*Only transactions where one party had an average revenue of at least $25 million in the preceding three years and
another party had an average revenue of at least S10 million, or if the new entity is projected to have at least $10

million in revenue.

**AG receives notice of a group practice transaction only if the transaction meets two conditions: (1) the transaction
results in a material change to the business, and (2) the group practice will subsequently provide more than 50% of

the health care services in the market.
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Range of transaction types. Notice should also
extend to a wide range of transaction types. While
many notice statutes cover mergers and acquisi-
tions that result in a change in control or involve

a certain amount of interest in the business, a

few states have expanded notice requirements to
include transactions beyond these traditional forms
of consolidation. Connecticut,” Massachusetts,™
and Washington'” have the most inclusive lan-
guage and require notice of any transaction that
would result in a “material change” to provider
organizations’ operations or governance structure,
including for-profit and nonprofit hospitals and
physician groups.®“Material change” provisions can
encompass a wide variety of emerging forms of
consolidation that include contractual affiliations,
hiring of independent physician groups, and other
smaller transactions that can result in stealth
consolidation.? Although states with “material
change” provisions often list the types of transac-
tions covered, Massachusetts has expanded what is
included under “material change” by not limiting the
statute to the listed examples.™

Recipients of Notice

In addition to broadening notice requirements,
states should consider which state entities can
best review the application. State AGs are a strong
first choice because they can file suit under
antitrust law to enjoin transactions that may

harm citizens even if they do not have additional
statutory authority to block transactions. However,
requiring notice to both the AG and another state
agency has several benefits.

First, requiring notice to multiple state agencies
allows a state to distribute the labor and resources
needed to review proposed transactions and bene-
fit from different agencies’ expertise. For example,
in Massachusetts, both the AG and the Health Policy
Commission (HPC)—a specialized independent state
agency—receive notice of proposed transactions.
The HPC reviews the transaction and submits a
market impact report to the AG.™ The AG can then
utilize the HPC’s market impact analysis, which
would have been time- and resource-intensive for
the AG's office to produce on its own, to assess
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whether to challenge a proposed transaction
through litigation.

Second, dual notice can also allow different state
entities to focus their review on different concerns.
Currently, 10 states require transacting health care
entities to provide notice to multiple agencies.™
Both the AG and either the CON program or another
state health agency, like the health department,
receive notice in all of these states. However, in
most of these states, different transaction types
must report to different state offices, resulting

in different review priorities. For example, in

Rhode Island, the AG receives notice of nonprofit
hospital transactions only, while the Rhode Island
Department of Health receives notice of all hospital
transactions.™ This differentiated notice in Rhode
Island reflects each entity’s review process: the

AG considers whether the nonprofit’s charitable
assets and purpose are adequately protected, and
the Department of Health considers the impact of
the transaction on health care access and quality.
In a different approach, in Hawaii, both the AG and
the state health planning and development agency
receive notice of acquisitions of all hospitals, but
only the agency conducts a substantive review.?
Although the Hawaii AG does not review transac-
tions, the notice requirement can still help the AG
stay informed of any potentially harmful transac-
tions that warrant challenge under antitrust laws.

Notice is the cornerstone of any effective state
merger review as it alerts state agencies to
impending transactions, providing them with the
necessary foresight to exercise their existing
enforcement capabilities fully.

2. Pretransaction Review

Although notice is the critical first step in alerting
state entities of impending transactions, these
entities also need sufficient time and authority to
properly assess whether the proposed transaction
serves the public, preserves access to affordable
health care, and does not significantly harm
competition. To achieve those goals, some states
have implemented waiting periods; given state
entities the ability to compel additional informa-
tion; provided well-articulated review criteria;
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and permitted the use of independent agencies or
consultants to conduct more in-depth reviews if
needed.

Waiting Periods

States differ in the length of time transacting
parties must give to state entities before consum-
mating the transaction. Across the country, these
waiting periods generally range from 30 days to

90 days, with some states allowing for extensions.
For example, the California AG must issue his or
her decision within 90 days of receiving notice

and can extend that period an additional 45 days
under certain conditions.? In Colorado, transacting
parties must submit notice to the AG 60 days before
the transaction closes.?? In a different approach,
Massachusetts and Connecticut impose de facto
waiting periods by preventing certain transactions
from closing until a cost and market impact review
(CMIR) has been completed, which can extend the
waiting period to over 200 days."®?3 State agencies
must have enough time and resources to review
transactions thoroughly and substantively before
issuing a decision.

Compelling Additional Information

Information contained in the required notice is not
always sufficient for state agencies to complete
their review. To gather any necessary additional
information, state requlators and enforcers should
have the ability to collect supplemental information
from the parties. Many state agencies already have
the power to request or more formally subpoena
information to inform their review. Public hearings
also allow states to garner additional information
and hear from stakeholders about community
impact.?

Review Criteria

Once state entities gather information, having clear,
substantive review criteria helps ensure consistent
and comprehensive assessments of each transac-
tion. Review criteria may also guide state entities and
transacting parties in identifying potentially anticom-
petitive transactions and assist courts in reviewing
transactions if challenged via antitrust laws.

Review criteria often differ depending on which
state entity is conducting the review and which
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transactions they are responsible for assessing—
either solely nonprofit transactions or non-and
for-profit transactions. State reviews limited to
nonprofit hospital transactions are typically housed
within the AG's office and consider whether the
transaction complies with charitable trust and
other related laws. These laws aim to protect the
charitable assets and purpose of the organization,
not protect competition, so they often do not allow
the reviewing entity leeway to address competi-
tion concerns.

CON programs instilled with merger review
authority are commonly responsible for reviewing
both non- and for-profit transactions. While CON
programs have long been criticized for stifling
competition by requiring approval for building

new facilities, adding beds, or purchasing new
equipment and generally creating barriers to new
competition, they have the potential to be a viable
mechanism for merger review. *?® However, CON
reviews are often limited to considering the health
care needs of the affected community and whether
the transaction will lead to inappropriate increases
in service utilization or duplication. Like the reviews
of nonprofit transactions, these criteria address
significant concerns but are not directly related to
competition and often do not lead to substantive
reviews for anticompetitive transactions.

Although the review criteria in many states were

not created to protect competition, some states
have explicit competition-based criteria in their
review or have review criteria that are broad enough
to encompass competition concerns. For example,
in Rhode Island, one of the review criteria for the

AG in reviewing nonprofit transactions is whether
the transaction is proper under Rhode Island
antitrust laws.? Similarly, in New Hampshire, one

of the review criteria for nonprofit transactions is
whether the transaction is appropriate under other
laws generally, including antitrust laws.?” Oregon
passed a new merger review law during the 2021
legislative session that requires the Oregon Health
Authority (OHA) to consider whether a material
change transaction will lead to substantial anticom-
petitive effects that are not outweighed by public
benefits.?® Additionally, a number of CON programs


http://www.milbank.org

and other various state entities also review trans-
actions under criteria such as how the transaction
will impact the cost of and access to health care
services, both of which could be impacted if the

consolidated entity gains substantial market power.

Ideally, review of all transactions would include
antitrust or competition-based criteria, such as
whether the consolidating transaction will harm
health care markets and competition, as these are
intimately related to access and affordability.

Based on our analysis of the merger review criteria
in all 50 states, we offer three options for best
practices in crafting merger review criteria:

1. Uniform baseline criteria. Because states lack
consistent competition-based review criteria,
we developed uniform baseline criteria that
can be used for all consolidating health care
provider transactions.® These criteria include
examining whether the transaction will: (1)
harm health care markets and competition;
(2)increase prices; (3)limit access to health
care services; and (4) harm the public interest.
Implementing uniform baseline criteria for
all transactions would direct state requlators
to consider the impact on access to care and
whether the transaction would harm competi-
tion or anticompetitively raise prices.

2. More discretion in statute. Alternatively, if
passing legislation requiring analysis of uniform
baseline review criteria is not politically feasi-
ble, states can include statutory language to
provide the reviewing entity more discretion.
For example, California’s AG reviews nonprofit
health care transactions based on the review
standard for nonprofit organizations;
however, the statute also states that the AG
“shall consider any factors the [AG] deems rele-
vant.” % In addition to this language, the statute
requires that the AG consider broadly whether
the transactionisin the public interest.?® The
California AG recently used this statute and
accompanying requlations to examine the
effect a cross-market merger would have on
competition and health care prices. In his
review, the AG found cause for concern that
the affiliated entities could leverage their
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connection in negotiations with insurers and
raise prices.*® To address this concern, the

AG imposed conditions intended to protect
competition, such as a price cap and requiring
the health system and hospital to negotiate
separately with insurers.® While uniform review
criteria are ideal, broad discretion can empower
the AG to consider competition concerns.

3. Subregulatory review. Pennsylvania’s sub-reg-
ulatory merger review protocol also provides a
viable model for states that cannot pass merger
review legislation. The Pennsylvania AG's office
instituted the Review Protocol for Fundamental
Change Transactions Affecting Health Care
Nonprofits (Review Protocol), which sets out
the criteria the AG uses to review nonprofit
transactions that fall under the AG's purview.>?
Specifically, the Review Protocol institutes a
public interest review to evaluate the trans-
action's potential impact on the availability
and accessibility of health care in the affected
community, which includes an antitrust review.
The Review Protocol is not statutory but rather
guidelines published on the AG's website.

Regardless of the approach, reviews analyzing

the full economic and health care implications of
proposed health care transactions are resource and
time-intensive for state entities, especially those
with responsibilities beyond merger review. States
have tried to ease this burden by either permitting
state entities to employ independent consultants to
conduct the review or by creating an independent
public entity, like the Massachusetts HPC, to review
the potential impact of impending transactions on
health care access, price, and competition.®"®

As will be discussed in the following section, estab-
lishing comprehensive review criteria is crucial
because they set the parameters for the review
process and dictate the boundaries of a state's
authority to approve or disapprove a transaction.
Having uniform baseline criteria would also clarify
these boundaries and empower agencies to block
anticompetitive transactions. Furthermore, in
states where the AG must go to court to challenge
a transaction, having a comprehensive review
provides insight into the details of the transaction,
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informing the decision to challenge the transaction
in court.

3. Pretransaction Approval Authority
Although many states have pretransaction approval
authority—the authority to administratively approve
or block a transaction without going to court—the
strength of that authority varies dramatically across
the country. In some states, the state reqgulators
must approve a transaction if the transaction terms
meet basic criteria, such as whether corporate
officers of a nonprofit hospital fulfilled their fidu-
ciary duties when entering into the transaction.3
These types of approvals essentially serve as a
rubber stamp, and state regulators do not have

the power to substantively address transactions
that raise concerns outside of the limited criteria.
Other states are similarly limited in their approval
authority, where the state regulator’s decision to
approve or disapprove a transaction must be based
on narrow nonprofit or CON criteria. However,
some states, like Connecticut and Rhode Island,
have meaningful approval authority through broad
or explicitly competition-based review criteria
coupled with the power to approve, approve with
conditions, or block proposed transactions.

Alternatively, Massachusetts and Pennsylvania

are two examples of states that have successfully
utilized parens patriae power under state and
federal antitrust laws to challenge anticompetitive
health care transactions to protect the public
interest.’?3* Under this authority, the Pennsylvania
AG challenged transactions under the Clayton

Act and Pennsylvania common law*® and the
Massachusetts AG under Massachusetts antitrust
law.* However, attempting to block a transaction in
court takes time and resources, and it is not always
successful, as evidenced by the recent loss of the
Pennsylvania AG and the FTC in their challenge

of Thomas Jefferson University’s acquisition of
Einstein Healthcare Network.s’

When considering pretransaction approval
authority, states should be mindful of the limits of
existing criteria that state requlators and enforcers
must use when reviewing mergers. Furthermore,
state policymakers should give state regulators
and enforcers pretransaction approval authority to

Milbank Memorial Fund « www.milbank.org

approve, block, or impose conditions on a transac-
tion based on competition-related concerns.

4. Conditional Approvals/Consent
Decrees and Posttransaction Oversight
In weighing salient policy considerations against
potential anticompetitive harms, state entities
may sometimes allow a potentially harmful merger
to proceed with conditions rather than block

it entirely. Although the ability to conditionally
approve transactions is an important tool for state
entities to have, this path should be used more
sparingly than it currently is by most states.* If a
state requlator or enforcer feels that conditional
approval is necessary, the agency should carefully
select conditions to minimize harm and achieve
the desired benefits. The merged entity must also
be closely monitored either by a state entity or an
outside monitor to ensure compliance and that the
conditions deliver their intended effects.

States have imposed conditions in two different
ways. First, many state entities with pre-transac-
tion approval authority can approve transactions
subject to specific conditions. Second, state

AGs without prior approval authority, like the
Massachusetts and Pennsylvania AGs, can seek
court approval to impose conditions through
negotiated consent decrees. There are benefits and
drawbacks to each method. For states with prior
approval authority, the process is more streamlined
and efficient. However, political pressures may
influence state entity decisions. Furthermore,
transacting parties may also challenge the decision
in court. Conversely, negotiating consent decrees
can be arduous and more resource intensive. But,
once a consent decree is in place, the parties can-
not alter it without a formal modification request
approved by the court.

Imposed conditions tend to reflect the underlying
review criteria. Conditions arising from conditional
approvals from state requlators with pre-trans-
action approval authority are often required to be
directly related to the statutory review criteria.

As aresult, the conditions imposed in most states
reflect concerns relating to health care access
and need rather than competition. Common con-
ditions arising from conditional approvals include
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maintaining the current health care services(such
as emergency room services and women’s health
services), providing certain amounts of charity

care, and maintaining community benefit programs.

However, Connecticut, where the CON program has
competition-based review criteria, has imposed
price-related conditions, such as a cost growth cap
for certain transactions.*

Conditions imposed through consent decrees

are generally more likely to reflect competition
concerns because the challenges often arise
from antitrust laws. For example, Massachusetts's
HPC's review of the transaction between Beth
Israel Deaconess Medical Center and Lahey Health
found that the transaction would likely result in
increased market power and potentially give the
providers enough leverage to raise prices.”® The
Massachusetts AG heeded these warnings and
negotiated a set of conditions with the merging
parties under Massachusetts's Antitrust Act.*®
The consent decree imposed conditions devised
to mitigate harm to competition and the public,
including a seven-year price cap to ensure that
price increases remained below the state’s annual
health care cost growth cap. While a success, the
price cap only holds for seven years.

Regardless of the method, conditions have typically
been time-limited. Conditions imposed either by
conditional approvals or consent decrees generally
last anywhere from three to ten years. Although
these conditions may be effective for that period,
after they expire, health care providers are free to
proceed as they wish—leaving the market largely
unprotected from price increases and other market
power abuses of the consolidated entity.

Conditions also require extended time and
resources on behalf of the regulator to monitor

the transacting parties’ adherence and ensure the
conditions have their intended effect. Some states
have addressed this need by either requiring the
transacting parties to provide compliance reports
to the state entity or utilizing independent monitors
to oversee compliance with the conditions of the
transaction. Ideally, the transacting parties would
pay the costs of the state requlators to review
compliance reports and monitor the transaction, as
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Rhode Island requires, or pay the costs of the inde-
pendent monitors, as Connecticut and California
require.® However, not all states with authority to
conditionally approve transactions also have the
statutory authority to conduct posttransaction
oversight. This gap leaves state entities without
sufficient means to monitor the conditions once
imposed.

Lastly, the frequent use of conditional approvals
and consent decrees suggests that state entities
may be subject to political and other pressures to
let transactions go through and that conditions
may be the only means available to alleviate
potential concerns. States must consider priorities
beyond competition, such as access to care, when
analyzing an impending transaction. For example,
ininstances where the transaction is necessary

to save a failing hospital that provides essential
services to a community, a conditional approval
would allow the hospital-saving transaction to

go through but with restrictions on the parties’
conduct moving forward. Transacting providers
may also promise the state valuable community
benefits such as a certain amount of charity care or
new facilities in exchange for the state permitting
the transaction. Additionally, in many states, health
care providers are one of the biggest employers and
wield substantial financial and political power that
may impact the decisions of reviewing agencies.“
The widespread use of conditional approvals and
consent decrees is an area for further research to
understand how they work in practice and what
types of conditions can help alleviate anticompeti-
tive effects of transactions.

MERGER REVIEW AUTHORITY VARIES
BY STATE

Our comprehensive analysis of state merger review
statutes across the country found that states’
merger review processes vary widely, with states
differing considerably in the scope of required
notice, review criteria, and approval authority.
While states like Connecticut, Massachusetts, and
Rhode Island have relatively comprehensive merger
review authority, 11 states have no statutory pro-
cess for tracking or challenging health care provider
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differing considerably in the scope of required tracking or challenging health care provider trans-
notice, review criteria, and approval authority. While actions outside of state or federal antitrust laws. In
states like Connecticut, Massachusetts, and Rhode  the middle are many states with statutes focusing
Island have relatively comprehensive merger review  solely on a narrow review of nonprofits or review
authority, 11 states have no statutory process for through CON programs. (See Figure 1.)

Figure 1. Current State of Merger Review Statutes Across the United States

3

\

-

Level 1: No statutes
Level 2: Transactions reviewed based on charitable trust and other related non-profit laws.
Level 3: Notice of some health care transactions required. Review is limited.*

Level 4: Notice of some health care transactions required. Review includes competition-related factors.
No approval authority.

Level 5: Notice of some health care transactions required. Review includes competition-related factors.
Approval authority.

@ Levels: Comprehensive merger review process, including competition-based criteria, but review is
limited either by the type of transaction (e.qg., only nonprofit hospitals) or approval authority (e.g., they
must go to court to challenge a merger).

. Level 7: Comprehensive merger review process, including competition-based criteria, with notice,
review, and approval authority for a wider range of health care transactions, including all hospitals, and in
some states, other types of provider organizations.

*These states are limited in their review and approval either because only a narrow subsection of health care
entities must provide notice or because there is a lack of substantive review beyond nonprofit laws or CON laws.
No specific competition or competition-related factors are included.

For more information on merger review in specific states, see https://sourceonhealthcare.org/
market-consolidation/.
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RECENT LEGISLATIVE APPROACHES TO
MERGER REVIEW

In the 2021 legislative session, California, Florida,
Nevada, Oregon, and New York introduced bills to
expand merger review authority; however, only
Oregon and Nevada passed new legislation imple-
menting health care merger review processes.
Oregon passed a comprehensive merger review
process, and Nevada passed two new notice
requirements.

Oregon’s HB 2362 creates one of the most compre-
hensive health care merger review processes in the
country. It grants the Oregon Health Authority (OHA)
the power to analyze and approve, conditionally
approve, or disapprove material change health

care transactions involving at least one party with
revenue over $25 million and another with revenue
over S10 million over the preceding three years. HB
2362 creates a dual-level process for review: pre-
liminary and comprehensive.? During the prelimi-
nary review, the OHA will approve or conditionally
approve a transaction if it finds that the transaction
is necessary to maintain the solvency of a party

to the transaction or if the transaction does not
have the potential to negatively impact access to
affordable care and likely meets the comprehensive
review criteria. The comprehensive review utilizes
criteria such as whether there is a substantial
likelihood of anticompetitive effects from the
transaction that outweigh the benefits. If the trans-
action does not meet the criteria for approval or
conditional approval under the preliminary review,
the OHA must conduct a comprehensive review and
may appoint a review board of outside stakeholders
to make recommendations to the OHA. The law also
permits the OHA to implement additional criteria for
both the preliminary and comprehensive reviews.
Although the qualifying monetary thresholds may
stillignore smaller transactions, this law is a signif-
icant step in addressing consolidation concernsin
the state.

In aless comprehensive approach, Nevada's new

laws require only that transacting parties provide notice
to either the Nevada Department of Health and Human
Services (HHS) or the Nevada AG and do not endow either
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agency with any additional review or approval authority.
The first law, SB 329, requires hospitals and physi-
cian groups engaging in a variety of transactions to
give notice to the HHS 60 days after the transaction
has been finalized.*? Still, the data gathered can
provide crucial information to monitor consolida-
tion in the state. Notably, HHS is required to publicly
publish this information, allowing other state agen-
cies as well as outside organizations, policymakers,
and the public access to this information.

The other Nevada bill, AB 47, requires parties to a
transaction involving group practices to notify the
AG, but only if the transaction will result in a mate-
rial change and if the group practice will provide
more than 50% of the health care services within

a market.* However, unlike the public publication
requirementsin SB 329, AB 47 requires the AG to
keep all notices confidential, meaning that the AG
cannot disclose group practice transactions to the
public. AB 47 initially required notice of all transac-
tions (not just those in health care) involving parties
with S5 million in sales of services or transactions
over $25 million to provide notice to the AG. These
thresholds would have included most health care
provider transactions. However, during the legisla-
tive process, the bill was whittled down to just the
limited group practice notice requirement.

The other bills introduced in 2021 contained either
comprehensive merger review processes or pro-
posals with novel elements, but unfortunately failed
to pass. California's AB 1132 would have significantly
expanded the AG's merger review authority beyond
its current nonprofit review.** Another Oregon

bill, HB 2079, would have created a new merger
review process within the OHA similar to HB 2362.28
However, the bill would have also required the OHA
to provide its analysis to the AG so the AG could
also investigate whether the parties had previously
engaged in unfair competition or anticompetitive
conduct.

Lastly, New York considered a bill that would have
automatically imposed a five-year price cap on all
CON-approved transactions.* This automatic price
cap would have sent a strong message that consol-
idation cannot lead to higher prices; however, the

10
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price cap was time-limited and, problematically, did
not account for the potential need to raise prices

in critical access hospitals to keep them open or
other public interest considerations. Overall, the
failure of these bills and the limitations of Nevada's
new notice requirements illustrate the political
challenges in implementing or expanding merger
review.

CONCLUSION

States without existing merger review should
begin by instituting a notice requirement because
it alerts state entities to consolidating activity

and can also help inform policymakers what type
of merger review process would most benefit the
state. Notice also informs the AG about larger and
potentially more anticompetitive transactions that
they can challenge under state or federal antitrust
laws.

As health care markets become increasingly con-
solidated, state regulators should be equipped with
tools to protect competition and consumers from
the anticompetitive effects of consolidating trans-
actions. To do this, state regulators and enforcers
need broad pretransaction notice; sufficient time
to review transactions using substantive review
criteria; the ability to administratively approve,
conditionally approve, or block transactions; and
the means to oversee conditionally approved trans-
actions. Although the federal antitrust enforcers at
the FTC and DOJ play an essential role in overseeing
large transactions, states also have an important
role in addressing the smaller and stealthier forms
of consolidation happening in markets across the
country.
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