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The U.S. health care system is in crisis and, in many dimensions, lags behind much of the developed 
world in terms of cost, quality, and access, despite spending the most for health care per capita.  
President Obama and the new Congress have responded to this crisis by placing health care reform 
high on the national priority list. 
	 States have valuable experience and can contribute a unique perspective to the national health 
care reform dialogue. That’s because most have a constitutional obligation to provide for the 
welfare of their citizens. And each year, they raise and appropriate billions to fund a wide variety of 
local, state, and federal-state health care programs and regulatory activities.
	 With support from the Milbank Memorial Fund, the Reforming States Group (RSG) offers 
this report—which includes an introduction and a collection of essays written from the states’ 
perspective—as a guide to the new administration and Congress for health care reform. The 
introduction presents the RSG’s recommendations, and the essay collection provides a useful 
overview of a dozen key health policy topics, ranging from access to care to cost, insurance market 
reform to mental health, and workforce development to health disparities. 
	 For the most part, the essays were completed before the 2009 reauthorization of the 
SCHIP program and prior to the passage of the American Recovery and Reinvestment Act (ARRA) 
earlier this year.  As such, the report does not reference either bill or any corresponding federal 
policy changes. 
	 Organized in 1992, the RSG is a voluntary association of leaders in health policy in the 
legislative and executive branches of government, from all fifty states, several Canadian provinces, 
Australia, and Scotland. The Milbank Memorial Fund is an endowed national foundation, 
established in 1905, that works with decision makers in the public and private sectors to carry out 
nonpartisan analysis, study, and research on significant issues in health policy. 
	 Many individuals contributed to the preparation of this report.  The members of the RSG who 
wrote the essays or reviewed them in draft form are listed in the acknowledgments.  The following 
persons, who are listed in the positions they held at the time of their participation, provided advice 
and guidance and helped to write the introduction:  John McDonough, Executive Director, Health 
Care for All; Brian Rosman, Research Director, Health Care for All; and Mark Benton, Program 
Officer, Milbank Memorial Fund. 
	 The essays included in this collection do not always agree with one another, and they do not 
necessarily reflect the views of all members of the RSG.  They all, however, represent the unique 
voice of states and amplify the critical role they play in our health care delivery system. All 
state leaders, particularly members of the RSG, look forward to collaborating with the federal 
government to develop a comprehensive approach to health care reform that will lead to healthier 
states and a healthier nation.
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Every day, the U.S. health care system performs miracles for those in need of advanced and 
sophisticated medical services.  It is justifiably regarded as the world’s leading research and 
technology development engine.  And its workforce—though facing significant shortfalls in some 
professions—includes men and women with an extraordinary commitment to alleviate pain and ease 
suffering.  
	 Yet, it is well-known that the U.S. health care system is falling short on three key dimensions of 
cost, quality, and access.  President Obama and the new Congress have responded by placing health 
care reform high on the national priority list. State leaders look forward to working with the federal 
government to fashion a comprehensive approach to health care reform.
	 This essay collection, prepared by leading state health policymakers participating in the 
Reforming States Group (RSG), brings a unique state perspective to the health care reform debate. 
The essays included in this collection do not always agree with one another, and they do not 
necessarily reflect the views of all members of the RSG.   They all, however, represent the unique 
voice of states and amplify the critical role states play in our health care delivery system. 
	 In our federal system, most states have constitutional obligations to provide for the welfare 
of their citizens. State political leaders are accountable to their publics, even in the absence of 
federal activity in an area of need. States take this obligation seriously, both by initiating new 
programs and by filling in gaps of national endeavors. Secondly, states develop their own programs 
to meet their individual circumstances. As “laboratories of democracy,” states have valuable 
experience on which federal policymakers can draw. Moreover, states’ responsiveness to local 
needs often leads states to support some autonomy in fashioning programs that respond to their 
particular needs.

RSG Background

The Reforming States Group (RSG) brings together leaders in health policy in the legislative and 
executive branches of government from the fifty states and several international jurisdictions to 
advance a state-federal partnership strategy for health care reform. As a bipartisan organization, 
the RSG recognizes the contribution states make in advancing a health care reform agenda, both by 
providing models for national efforts and by administering programs that reflect local needs. The 
impetus for the RSG came from activities in over a dozen states in the early 1990s when legislators 
and senior executive branch officials gathered to learn from one another and to press the federal 
government to implement health care reform programs.  
	 With support from the Milbank Memorial Fund, the RSG prepared and distributed several 
papers during the Clinton-era health care reform debates. One notable report was Federalism 
in Health Reform: Views from the States That Could Not Wait, which detailed five principles for a 
successful state-federal health care reform partnership. These principles recognized the need for 
strong federal support that permitted flexible implementation and respected the states’ role as 
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regulators of insurance. Though national health care reform was ultimately unsuccessful in the 
1990s, the RSG was a prominent voice in those discussions.  
	 Another notable example of the RSG’s influence was its contribution to the 1997 federal 
legislation that would become the State Children’s Health Insurance Program (SCHIP).  A former 
member of the RSG, who was serving as staff director of the U.S. Senate Committee on Health, 
Education, Labor and Pensions, invited the RSG to help resolve a controversial issue in the House 
and Senate versions of the bills: the alternative benefit packages among which states could choose.  
In a letter to the members of the conference committee, the RSG recommended that the legislation 
permit states to choose one of four alternative benefit packages that RSG members had defined 
earlier in the year.  The staff director later said the RSG’s intervention was “definitive” in enabling 
the conference committee to reach agreement on the final compromise bill.  The final legislation 
included the four sets of benefits almost precisely as the RSG had formulated them.  
	 The RSG has continued to work with state leaders on strengthening health care policy. RSG 
projects have looked at integrated health system regulation, health information policy, workforce 
concerns, children’s coverage, and prescription drugs (a list of RSG publications is included at the 
end of this report). A key concern throughout all of these endeavors has been federalism, finding an 
appropriate balance of state and federal responsibilities. 
	 National health care reform should take advantage of states’ experience as providers and payers 
of coverage.  Not only do states understand budgetary pressures as they are required to balance 
their own budgets, but also state lawmakers and officials are often much closer to the “problems on 
the ground,” enabling them to closely monitor and adjust policy to meet realities.
	 A new administration and a new Congress offer hope to states.  Washington has the ability to 
be a partner with states: to facilitate program innovation, to fund programs that are cost prohibitive 
for states, and to set national standards to assure that all jurisdictions are on a level playing field.  
	 States and the federal government must be partners in solving the current health care crisis. 
Heavy-handed federal action can stifle states’ ability to craft solutions that meet local needs, as well 
as impose needless costs and reporting requirements. However, like President Obama and the new 
Congress, states recognize that resolving our nation’s health care challenge is a necessary, critical 
component to overcoming our financial crisis.  No longer can any of us support a health care system 
that is dictated by one’s ability to pay or one’s health condition.  The time for action is now, not later.

S t a t e  a n d  F e d e r a l  R o l e s

States have been at the forefront of efforts to improve the health care system for much of the last 
two decades. A recent example is the Vermont Blueprint for Health Chronic Care Initiative that was 
launched in 2003 by Governor James Douglas and endorsed by the Vermont General 
Assembly in 2006.  The initiative catalyzed a systems-based redesign of health care delivery focused 
on prevention and chronic illness as well as an expansion of coverage through the creation of the 

Reforming States Group  2



Catamount Health Plan.  The systems transformation component has led to implementation of 
strategies to coordinate care; to expand use of medical information technology, including the 
development of a statewide health information exchange network plan; and to align fiscal 
incentives with health care goals. In Massachusetts, the landmark 2006 health care reform 
program—An Act Providing Access to Affordable, Quality, Accountable Health Care—guaranteed 
universal health insurance and was forged by then-Governor Mitt Romney and the overwhelmingly 
Democratic legislature, showing that a bipartisan consensus could be reached on universal 
health care coverage. The Massachusetts plan mixes sliding-scale subsidies to help low-income 
uninsured individuals enroll in coverage and provides incentives for both individuals and 
employers to participate in expanding coverage. After two years of implementation, more than 
97 percent of Massachusetts residents have health insurance.  Only 2.6 percent of state residents 
remain uninsured.
	 Earlier programs in Florida, Hawaii, Maine, Minnesota, Oregon, Tennessee, and other states 
have had varying degrees of success. Sustaining progress over time can be difficult as states are 
not as well-equipped as the federal government to ride the ups and downs of the economic cycle. 
Some states have proposed building in countercyclical funding structures that would automatically 
increase federal Medicaid payments during economic downturns.  Other states are calling for a 
moratorium on all unfunded federal mandates.
	 In all of these programs, a productive state-federal partnership is a key building block. States 
depend on federal resources to pay for part of the cost of expanded coverage. Federal research 
findings through agencies like the Agency for Healthcare Research and Quality (AHRQ) provide 
critical support, such as best practices and measurement standards. Experiments allow states both 
to implement approaches that work best for their needs and to test new ideas that can show the way 
towards successful national health care reform.

F e d e r a l i s m  a n d  t h e  D i v e rs  i t y  o f  S t a t e  H e a l t h  S y s t e m s

An essential interaction is the relationship between state health policies and federal health policy—a 
cornerstone dynamic in all policy since the founding of the American republic. In health policy, 
federalism shapes Medicaid, insurance regulation, and a myriad of state rules that govern licensure 
and a scope of practice issues, food and drug policy, and much more.  
	 States have distinct political and health system cultures, reflecting varying health care delivery 
systems and regulatory approaches. These differences show how local needs influence a particular 
state’s political system and health care marketplace. States vary in their rural and urban mix of 
populations, in their degree of competition among hospitals and health insurers, in their regulatory 
structures, and in many other dimensions.  This variance creates state-specific health policy 
foundations that determine “rules of the road” for each state system.  This diversity must be taken 
into account when designing federal policy.
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	 Health policy must grapple with many crosscutting issues in our mixed system. Among these 
are the following:

•	� Diffuse payment structures: Health care costs have steadily increased faster than national 
income.  States’ attempts to control costs by limiting payment amounts or reforming payment 
methodologies are challenged and influenced by the multiplicity of payers in our system. The 
federal government is the most conspicuous of these payers, accounting for around a fifth of 
all health care expenditures through its Medicare program alone. Medicare’s payment policy 
and benefits structure are set in Washington without regard to the interests of states.  Without 
Medicare’s active participation, it is impossible for states to create uniform payment systems. 
The absence of such systems makes it difficult for states to implement payment incentives that 
promote effective utilization across all payers, such as adequate reimbursement for primary 
and preventive care that will, in turn, promote wellness and health.  

•	� ERISA: The Employee Retirement Income Security Act of 1974 (ERISA) includes a side 
provision that prohibits states from regulating certain employee health benefits. While states 
can regulate insurers, most large employers self-insure and thus are beyond state regulation. 
ERISA serves an important federal goal, by facilitating interstate firms’ uniformity of benefit 
plans. However, it also interferes with states’ ability to control the largest single source of 
health coverage in any state. Many promising health reform ideas promoted by state legislators 
are preempted by ERISA and must be shelved. 

•	� Regulatory variation: Among the states there is wide variation in required coverage. Some 
states have several dozen mandated benefits, while others have only a few. States’ insurance 
regulations also vary considerably. Several states prohibit insurers from taking into account an 
insured person’s health status, and many states without these “guaranteed issue” requirements 
have individual high-risk pools that may cover those who cannot obtain coverage from insurers. 
As a result, national insurers must change administrative procedures to comply with each 
state’s system. While states have primary responsibility for regulating insurers, the federal 
government enforces a number of mandates that overlay state requirements. HIPAA, COBRA, 
and other laws impact health insurance in specific circumstances. The most recent federal law, 
the Paul Wellstone and Pete Domenici Mental Health Parity and Addiction Equity Act of 2008, 
will broadly outlaw health insurance discrimination against Americans with mental health 
conditions and addictive disorders in employer-sponsored health plans.

•	� Practice variation: Comparisons of Medicare data show wide variations in practice across 
regions and localities. For example, in the last six months of life, the length of time patients 
may spend in a hospital or the number of doctors they see varies significantly by hospital 
region.  People treated in one region spend an average of eight days in the hospital, while 
those in another spend thirty-five days.  In one area, an average of fourteen doctors attend to 
a patient while in another area thirty-five doctors see a patient with a similar condition. The 
cost differential by region is more than a third higher. Moreover, patients in areas with more 
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intensive and more expensive medical services often receive worse quality care than those 
with less intensive and less expensive care.   Some states’ payment reform efforts are aimed at 
addressing some aspects of this particular problem. For example, states are requiring specific 
criteria for “dual eligibles” and special needs plans in contracts for Medicare and Medicaid.

•	� Population variation: States vary widely in their demographic makeup, economic bases, and 
social structures. A younger age demographic is relatively less expensive to cover than an 
older one. States with a larger proportion of low-wage workers have a much more difficult time 
paying for health care costs. Undocumented immigrants, who may pose both financial and 
service delivery burdens for states, will likely be a factor in any health care reform proposal.

	 As the new administration and new Congress begin consideration of comprehensive health care 
reform, the RSG offers these key recommendations:
1.	 �Rationalize financing through payment reform:
	� •	� Prioritize payments for primary and preventive care. Our current payment structure 

values intensive, specialty care, while paying much less for services designed to keep 
people healthy. Flipping these priorities will steer patients to cost-effective treatments 
that promote wellness and health. Equally important is to end Medicare’s regional 
reimbursement discrimination whereby states receive considerably more (or less) payment 
for the same procedure based upon geographic location.

	 •	 �Implement coordinated systems of care. Medical homes are a practice format that 
emphasizes a coordinated focus on patient needs, with effective incentives for coordinated 
care among multi-specialties, especially in chronic care. Payment systems should promote 
integrated approaches that support coordinated care.

	 •	 �Support value-based purchasing efforts. Value-based purchasing uses transparent 
quality and cost data and patient incentives to steer care towards high-quality, cost-
effective providers. These methods have the promise to reduce cost and improve 

		  patient quality.
	 •	 �Restructure national financing for long-term care. As baby boomers age, long-term 

care needs will skyrocket. A comprehensive financing strategy that takes into account 
states’ financial capabilities is critical.

2.	 �Guarantee access to affordable health insurance:
	 •	 �Expand coverage to everyone. Using private market and publicly financed plans, 

affordable coverage must be guaranteed to every resident.  The growing numbers of the 
uninsured impede economic opportunity and impact our national health. The United 
States must design a coverage system that leaves no one without access to affordable 

		  health insurance.
	 •	 �Allow for greater flexibility in state regulation of ERISA insurance plans. The 

ERISA law precludes effective state oversight of self-insured employer-offered insurance 
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coverage. This unintended consequence of ERISA distorts policy and interferes with a 
state’s ability to provide for consistency in coverage. Congress should carefully provide 
flexibility to states to require reasonable accountability on employer benefit plans.

	 •	 �Eliminate “preexisting” conditions exemptions and require guaranteed issue of 
insurance. Permitting insurers to reject applicants based on health status leaves those 
who most need coverage without any affordable options, defeating the purpose of health 
insurance. 

3.	 Increase quality:
	 •	 �Develop evidence-based standards for care that take into account clinical- and 

cost-comparative effectiveness findings. Care options should be weighed in terms of 
both effectiveness and price. Comparative effectiveness research that evaluates treatments 
in terms of efficacy and price will allow for the greatest value in health outcomes.

	 •	 �Require the use of informed, shared decision making between provider and 
patient. Patients need to bring their preferences and values to the medical decision-
making process, as providers bring their experience and knowledge of medicine. Informed 
joint decision making has been shown to improve outcomes and to increase patient/family 
satisfaction.

	 •	 �Eliminate disparities and inequality in health care. Numerous social factors lead 
to widespread racial and ethnic disparities in health care. Our health care system needs 
to systematically address these disparities if our promise of health care for all is to be 
honored.  

	 •	 �Invest in effective prevention programs and health promotion activities. Public 
health activities such as promoting healthy behaviors and teaching disease management 
can improve overall health and lower costs. Government, schools, businesses, and 
community groups all can play a role in patient education for health.

	 •	 �Reduce unwarranted variation in care. There is substantial evidence showing that 
wide variations in care, either overuse or underuse of certain treatments and services, 
adversely impact health outcomes and spending. Evidence-based practice guidelines 
reinforced by a payment system that encourages care proven effective will optimize 
practice patterns to improve health and avoid needless costs.

	 •	 �Require public quality reporting by all providers on state and national quality 
measures. Reporting allows consumers to choose high-quality providers and thus spurs 
providers to improve care. Measures must be understandable to the public and provide 
valid comparisons based on reliable data.

4.	 �Create national standards for health information technology interfacing and 
interoperability:

	 •	 �Provide financial and technical assistance for the adoption of electronic medical 
records. Modernizing medical records using current technology will improve care and 
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lower costs. Patients must be assured of privacy protections and be permitted to access 
their own data. A universal system of medical records will reduce system waste, improve 
care quality, and lower system costs. 

	 •	 �Facilitate the sharing of data within and across state borders. National inter-
operational standards will allow providers to access patient records anywhere. Strong 
federal leadership is required to set national standards and create a technology 
infrastructure that allows records to be accessed by all of a patient’s caregivers.

5.	 Build an appropriate health care workforce:
	 •	 �Invest in increasing the number of primary care providers, midlevel 

practitioners, direct care workers, laboratory and community health workers. 
These professionals are in short supply and offer the most value by providing primary care 
and preventive services.  The federal and state governments should explore ways in which 
federal and state payments, such as Teaching Disproportionate Share Hospital (Teaching 
DSH), Indirect Medical Education (IME), and Graduate Medical Education (GME), could 
be used to influence and increase the number of physicians specializing in primary care 
and other hard-to-recruit disciplines. Providers, businesses, and members of the labor 
and the academic community must collaborate to provide incentives for addressing the 
workforce needs of the coming decades. 

	 •	 �Carefully monitor specialty supply. Certain specialists are in overabundance, and 
policymakers need to be attentive to these circumstances.

A b o u t  t h i s  P u b l i c a t i o n :  Ess   a y s  f o r  t h e  N e w  A d m i n i s t r a t i o n  a n d  C o n g r e ss

The inauguration of the new federal administration and Congress provides an opportunity to 
reflect on the past in order to inform and guide the future. Collectively, members of the RSG in 
legislatures, secretariats, commissions, and agencies bring hundreds of years of policymaking 
experience and wisdom to this task.  From insurance regulation to Medicaid administration, from 
public health to long-term care, RSG members have wrestled with high levels of complexity and 
uncertainty.
	 RSG members volunteered to write essays to be included in this report on topics of particular 
relevance and importance. The essays reflect the individual ideas and preferences of the authors, 
who span the ideological and partisan spectrum. The essays address the following topics: 

•	� Access to care

•	� Controlling the cost of care

•	� Quality of care

•	� States and the Employee Retirement Income Security Act (ERISA)

•	� Insurance market reform

•	� Long-term care
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•	� Mental health and addictive disorders

•	� Public health

•	� Workforce development

•	� Children’s health and well-being

•	� Racial and ethnic health disparities

•	� Medical liability reform

	 The RSG offers these essays as a guide to the new administration and Congress for health care 
reform from the states’ perspective. They also provide a useful overview of health policy topics for 
the public. As we embark on a national dialogue that hopefully will lead to a healthier America, the 
RSG urges federal policymakers to carefully heed the voices from the states. 
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For nearly two decades, a number of states around the country have engaged in health care reform 
initiatives. These efforts have largely focused on expanding coverage within the context of federal 
Medicaid waiver authority as the way to increase access to care. However, coverage by itself does not 
provide access to the right care at the right time, particularly for individuals with chronic illness. In 
addition, the unrelenting increases in health care costs pose a constant threat to these state efforts.
	 The time has come for reform to be undertaken in a much broader fashion. The economics 
speak for themselves. Costs that exceed income and revenue growth year after year cannot be 
sustained indefinitely. One has only to look at the TennCare program where thousands of individuals 
lost coverage and access to care because of unsustainable costs. Less draconian cost reduction 
strategies frequently used by states include increased cost sharing by beneficiaries, limiting benefits, 
capping enrollment, and shifting costs from public programs to other payers. 
	 No state by itself can undertake a comprehensive health care reform effort that controls costs, 
improves care, pays for population health, and provides universal coverage.  Sustainable reform 
requires a strong federal-state partnership and the involvement of all major insurers.  Medicare 
and Medicaid must be involved in any systems-based changes that include financial reform, clinical 
transformation, a focus on prevention, and a statewide health information infrastructure.  Currently, 
there is no mechanism for Medicare to participate in state-initiated health care reform.  This is 
essential. The federal government must be a full partner and establish a flexible mechanism for 
Medicare to participate in innovative state-led initiatives.
	 Considerable attention is inevitably being given to individuals with chronic illness since 
estimates suggest that 75 percent of total health care spending is driven by care provided to these 
individuals. A traditional approach used by insurers to control the cost of care has been to overlay 
a disease management program using claims data. This is often not well-received by providers who 
feel second-guessed or by patients who tire of mealtime phone calls from out-of-state nurses. Most 
importantly, it is duplicative, reactive, and symptomatic of the shortcomings of a system that was 
designed to provide acute care—not chronic care.
	 Under our current delivery system, studies have found that only about 50 percent of patients 
receive recommended preventive care and 60 percent receive recommended chronic care. These 
data provide a compelling case for the need to reengineer the delivery system as part of any health 
care reform efforts to achieve access to appropriate care. Mechanisms that assure the delivery of 
the right care at the right time must be built into the system. This restructured delivery system will 
require robust IT support so that independent primary care physicians and midlevel practices have 
access to electronic medical records and are connected to a statewide health information exchange 
network. This level of IT infrastructure will necessitate significant public funding.
	 Vermont provides an example of how an IT infrastructure can be integrated into a health 
care delivery system. To provide the organizational leadership and capacity required to plan and 
develop a statewide health information infrastructure critical to health care reform, Vermont 
created a public-private partnership named Vermont Information Technology Leaders (VITL). 

A C C E S S  TO   C A R E
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This organization is “charged with developing Vermont’s statewide, integrated, electronic health 
information infrastructure for the sharing of health information among health care facilities, health 
care professionals, public and private payers, and patients.”
	 To date, VITL has implemented a medication history service in three hospitals and electronic 
health records (EHRs) in five small primary practices, and is addressing the thorny issues of privacy, 
security, and patient consent.
	 In the 2008 session, the Vermont legislature tackled the financing for this statewide health 
information infrastructure by imposing an assessment on all insurance claims and dedicating these 
revenues to the Health Care Information Technology Fund.  Grants will be made from this fund 
to primary care practices to subsidize the cost of EHR procurement and implementation.  This 
fund will also pay for the Health Information Exchange Connectivity Service between hospitals and 
other providers. These efforts will be rolled out over a period of seven years before the statewide 
infrastructure is complete.
	 Any restructuring of the delivery system must be accompanied by a reform of the existing 
payment system. Chronic care management systems that are viewed as effective build on the concept 
of a “medical home.” Providing medical homes requires sufficient primary care capacity and 
changes in reimbursement for primary care services, which are often not covered or not adequately 
reimbursed for the time required.
	 Vermont, an early participant in health care reform efforts, has moved to the next phase 
of reform with the development and implementation of a model for prevention and care called 
the Blueprint for Health. This model, as displayed in the diagram on page 11, addresses the full 
continuum of health care reform components. After many years of focusing primarily on coverage 
expansions, Vermont has broadened the scope of public policy development and legislation to 
encompass the full continuum of reform elements. 
	 The diagram illustrates the interconnected nature of the various reforms that are essential to 
comprehensive health care reform.  The nested ovals at the top illustrate three areas for change, 
which must act in concert to produce results. On the outside, encompassing the entire system, is 
public health, particularly increased focus on prevention efforts and support for community 
infrastructure that fosters physical activity. For example, the Vermont plan includes a five-year 
Vermont Pedestrian and Bicycle Policy Plan, integrated with the Fit and Healthy Vermonters 
advisory committee. The Blueprint recognizes that public health interventions can be the most cost-
effective means of improving overall health.
	 Community resources are encompassed by the public health area. A key initiative here stresses 
chronic disease self-management.  This paradigm emphasizes the role individuals can play in 
managing their own health. Workshops being held throughout the state teach proven methods that 
empower people with chronic diseases to keep themselves healthy. The techniques provide tools for 
patients to manage medications, reduce pain and fatigue, and eat healthier. They have been shown 
to increase energy, build self-confidence, and reduce medical costs.
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	 Finally, within each of these fields are improvements to the health care delivery system. Web-
based patient information systems, clinical treatment guidelines and best practices, and outcomes 
measurement enable physicians and other medical providers to focus on proven cost-effective 
chronic care treatments.
	 These factors combine to produce a supportive environment that aligns patients and 
practitioners to improve health and reduce costs. The hoped-for outcome—a healthier population—
can be achieved if all parts of the system are pulling in the same direction.

	 Costs that do not contribute to improved health outcomes must be identified and stripped out of 
the system.  Examples of administrative streamlining include policies such as single credentialing of 
providers for all payers and the use of common claims forms and consistent care protocols across all 
payers, both public and private.  This will require all payers to work together in a more consensus-
driven fashion than has historically been the case. Likewise, on the care delivery side, where 
estimates suggest that 20 to 30 percent of health care spending goes for unnecessary care, we must 
expand and develop the capacity to undertake systematic reviews of specific treatment modalities. A 
notable example of such an effort is Washington’s Health Technology Assessment (HTA) program.  

B l u e p r i n t  M o d e l  F o r  Pr  e v e n t i o n  a n d  C a r e
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Like Washington’s program, any national or state initiative must be a data- and evidence-driven 
process that helps identify procedures that should not be covered because of a lack of demonstrated 
medical efficacy or because there is a less costly intervention that produces equally good results. 
Without this capacity, there is no organized method to counter the marketing efforts of the drug and 
equipment manufacturers.   
	 As a nation we should be very concerned about the rapidly increasing prevalence of chronic 
illnesses, particularly diabetes, high cholesterol, and heart disease, and the extent to which these 
illnesses are attributable to obesity. In a 2004 article in Health Affairs, Kenneth Thorpe and 
colleagues studied the impact of obesity on health care spending and estimated that the “increases 
in the proportion of and spending on obese people relative to people of normal weight account for 
27 percent of the rise in inflation-adjusted per capita spending between 1987 and 2001.”  Nothing is 
more effective in controlling costs than disease prevention and avoiding unnecessary treatment. Our 
public health infrastructure and expertise are uniquely positioned to lead the needed preventive and 
health promotion initiatives that can help improve the health status of Americans. 
	 Keys to achieving access to the right care at the right time include the following:

•	� Supporting the adoption of robust health information technology across the entire 
	 delivery system

•	� Reforming the existing payment system to support coordinated models of care, like the 
	 medical home

•	� Promoting administrative streamlining, reducing unnecessary care, and creating evidence-based, 
cost-effective standards for care delivery

•	� Investing in disease prevention and health promotion

	 There is much critical work ahead as states continue their health care reform efforts. As 
John Muir, the great conservationist, said, everything is “hitched to everything else.” Successful 
and sustainable efforts to expand coverage and access to health care must be “hitched” to a 
comprehensive reform approach that includes cost containment, health promotion and disease 
prevention, changes in the delivery and payment systems, and involved and knowledgeable 
consumers. To focus on coverage alone runs the risk that these efforts will be akin to Sisyphus 
pushing the proverbial boulder up the hill.

Jane Kitchel, Vice-Chair, Appropriations Committee, Vermont Senate
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CONTROLLING  THE  COST  OF  CARE

Managing the cost of health care, a cost escalating at a rate far in excess of broader economic 
trends, must be a major component of health care reform.  Whether looking at public programs like 
Medicare or Medicaid or the challenge of maintaining individual and employer-based commercial 
insurance, managing costs is crucial.  The many efforts to expand coverage will be unaffordable, 
and the number of employers providing health insurance will continue to decline if there are not 
effective approaches to managing the cost of medical care in the United States.  Such approaches 
must cross public and private programs and require better cost and utilization trends and improved 
health behaviors that lower the lifetime cost of care for all of us.  As chronic disease accounts for 
over 75 percent of health expenditures, a focus on prevention of chronic disease and on effective 
management of diagnosed chronic disease is crucial.
	 Administrative efficiencies that lessen duplication of services and minimize staff needs for 
billing and utilization review should be accomplished as quickly as possible through the effective 
integration of information technology across health care settings. For example, Utah and other states 
have promulgated rules for uniform claim forms and billing codes and compatible electronic data 
interchange standards.  If savings of up to 30 percent can be achieved through national IT adoption, 
then we must make this investment. It will also significantly enhance the quality of care we all receive.
	 Administrative changes alone, however, will not solve our biggest cost challenges.  One of the 
most important steps in managing cost effectively is to integrate reforms in the public and private 
sectors.  Imposing a Medicare reimbursement cut while ignoring the implications of that cut, such 
as cost shifting to other payers, is shortsighted.  Payment reform that uses capitation, bundled 
payments for episodes of care, and other payment mechanisms to improve quality and effectively 
manage utilization should be implemented in public and commercial programs.  Hospitals and 
physician practices both should be impacted by payment reform.  Ancillary health care providers, 
who are often more cost-effective but least able to succeed financially in the current reimbursement 
system, should be integrated into a broader system that pays for effective disease prevention and 
management.
	 None of the shifts in focus and reimbursement should mean that people do not have access to 
care, especially specialty care, when needed.  However, supply of those services should be allocated 
to meet the needs of the population.  Rapid escalation of costs, particularly for specialty testing and 
new technology, should be slowed through a renewed certificate of need process that works.  The 
past two decades have shown that proliferation of specialty services has increased costs without 
necessarily improving health.
	 Aligning financial incentives to the needs of the community rather than to the economic 
imperatives of the health care industry is necessary to control cost growth. Our current system 
rewards expensive specialty care and high-tech diagnostic procedures more than primary and 
preventive care. This imbalance of incentives drives costs ever higher.  Also, as demographic changes 
cause our population to be older with greater health needs, costs will escalate much more rapidly.  
Just as we should implement public and private payment reforms, we should also integrate health 
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policy changes in the long-term care and acute care delivery systems.  The divide in how policymakers 
view these two parts of the health care delivery system and the echoing difficulty consumers have in 
using services effectively during a long-term illness have led to expensive inefficiencies.  
	 Delivery and payment system reforms can only be part of managing health care costs.  
Maintaining a focus on childhood and adult immunizations, clean water and air, and other 
population health investments will continue to lower health care needs.  Recognizing the cost 
implications of poor health behaviors, such as eating unhealthy foods, smoking, and failing to 
exercise, must also stay at the top of our health care reform agenda. For example, Vermont’s 
Catamount program emphasizes statewide education on healthy behaviors and good nutrition. 
Federal support for such state efforts could pay off in reduced Medicare and other costs down the 
line. Simply adjusting payment mechanisms without having us work to improve our own health will 
be inadequate to meet the cost of health care. 
	 A successful cost control strategy must incorporate five key activities: (1) coordinate cost 
management strategies across public and private programs alike; (2) promote administrative 
efficiencies; (3) examine effective certificate of need programs to determine their impact on the 
proliferation of new technologies and specialty services; (4) integrate health policy changes in 
both the long-term care and the acute care delivery systems; and (5) invest in prevention and 
comprehensive public health initiatives.

Elizabeth Roberts, Lieutenant Governor, State of Rhode Island
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CONTROLLING  THE  COST  OF  CARE

Controlling the rate of increase of medical costs is an essential part of any health coverage reform.  
Since the mid-1990s, health care spending has grown much more quickly than national income. 
For any reform plan to be viable over the long term, the rate of increase in health care costs has to 
roughly match the real growth rate of the economy, as governmental revenues will generally grow at 
these rates.
	 There are many opportunities for cost control.  This essay will focus on three important 
methods: reducing medically unnecessary care, reducing prescription drug costs, and reducing 
administrative costs. 
	 I do not include reducing provider reimbursements or rationing needed care as those 
strategies are counterproductive. While American provider reimbursements are high, our 
free labor market requires that highly skilled professional labor be well paid. A typical 
government cost control strategy has been to hold down public reimbursement rates and induce 
providers to cost shift to the private sector.  In Wyoming, we figure that governmental cost 
shifting increases private pay hospital costs by 20 percent.  This inequitable strategy just leads 
to growing private health insurance costs, particularly as the government’s share of health care 
payment grows. 
	 While we need to accept high reimbursement rates, adjustments in relative reimbursement 
rates should be made. Primary care reimbursement should increase relative to specialist 
reimbursement, but this is unlikely to reduce total spending.
	 Rationing should not be used as a strategy because it is both unnecessary and immoral to 
ration needed care when we are paying for so much unneeded care.  While it is tempting for a 
health care reform plan to prohibit unnecessary care, this strategy is unlikely to be successful. First, 
the providers whose income is being limited put their congressmen or state legislators on speed dial 
and bring enough pressure to stop controls.  Second, outright bans don’t recognize that procedures 
can be appropriate in some circumstances and wasteful in others.  A top-down, command- and 
control-oriented governmental bureaucracy has trouble distinguishing between unnecessary and 
legitimate procedures.  
	 In any case, we are already paying for a great deal of unneeded care.  The Dartmouth Atlas 
Project, led by Doctors Elliot Fisher and John Wennberg, estimates that up to 30 percent of 
our medical spending for chronic care (which accounts for 75 percent of all health spending) is 
unnecessary. In my view, there are three main causes of this overuse:  

•	� More providers lead to more care.  Fisher and Wennberg have found the highest overutilization 
occurs in regions with the most physicians and hospital beds.  Providers utilize all available 
resources, which, in turn, keeps their earnings up. 

•	� Our malpractice system results in defensive medicine.  Doctors will cite chapter and verse of 
the tests and procedures they have to do to avoid liability risks.  I believe them.  I also believe 
that defensive medicine and provider profits are mutually reinforcing reasons for unnecessary 
medical care and doing away with both reasons is needed to solve the problem.  
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•	� Patient demand also plays a role.  All of us cause unnecessary care when we embrace the concept 
that more care, particularly expensive care, is better.   The Fisher and Wennberg data clearly 
show that more care and longer hospital stays can result in negative outcomes. This is a major 
problem with end-of-life care.  Too often people who try everything medically possible subject 
themselves or their loved ones to what amounts to high-tech “torture,” which only marginally 
prolongs life.  One of my neighbors who died of colorectal cancer put it best—he told me just 
before he died, “You know, if I had it to do over, I’d have skipped the last series of chemo 
treatments.  It would have cost me a few weeks, but the time I had would have been a lot better.” 

	 Market solutions can be used to reduce prescription drug costs.  For most pharmaceutical 
needs there are multiple drugs, both generic and brand name, offered at competing prices. 
Pharmacists, who do not have a financial interest in selling patients a particular drug, can advise 
patients on both safe substitutions and relative prices.  In Wyoming, the state government offered 
consultations to people using multiple prescription drugs.  Their average savings from substitutions 
and from discontinuing unneeded drugs was $2,000 per year.
	 There are a number of opportunities to save administrative costs.  Electronic billing and 
reimbursement systems have already been implemented, at least in part.  Electronic medical 
records (EMRs) have promise, but I don’t think we can yet say they will reduce costs as opposed 
to improving quality without increasing costs.  While a single payer system would reduce 
administrative costs, its many problems are beyond the scope of this essay.
	 I have proposed a package of insurance reforms for low-income uninsured people in Wyoming 
with four elements:  
1.	� A number of preventive benefits made available without significant charge.  Co-payments and 

deductibles have been shown to discourage use of cost-saving primary and preventive care, 
such as hypertension medications. 

2.	� A tiered system of deductibles and co-payments calibrated to give the individual an incentive 
to avoid unnecessary care.  For example, the coverage would have a higher co-pay for specialist 
and surgical care and a lower one for primary care office visits.  

3.	� A personal health account (like a health savings account) so that the individual could afford 
the co-payments.  The individual’s contribution to the account would be on a sliding scale 
according to income, with the state picking up the balance.  A key to making this work would 
be to give individuals enough options for spending the money so that they would look at the 
account as “their” money and conserve it accordingly. 

4.	� For high-expense cases, assembled teams comprising an advanced nurse practitioner and a 
clinical pharmacist to advise the patient.  The objectives of these teams in order of importance 
are as follows:  first, help the patient get the care he or she needs; second, help the patient avoid 
care that is medically unnecessary or even harmful; and third, reduce the cost of the care.  
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	 Through these steps, we can reduce the skyrocketing cost of medical care and lower the price 
paid by government and individuals in providing coverage.

Charles Scott, Chair, Labor, Health and Social Services Committee, Wyoming Senate
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Despite spending substantially more per capita for health care than any other country in the world, 
the United States, by most objective measures of quality, lags the rest of the developed world.  While 
this disparity in cost and outcomes has been known to policymakers for years, there is a widespread 
perception by the public, fostered by many in the health care field, that our health care system is the 
envy of the world.  While a portion of the population has nearly immediate access to all the advances 
of modern medical technology, it has become increasingly clear, even to those with such access, 
that the health and medical care systems are not delivering the outcomes they could, resulting in 
underuse, overuse, and misuse of resources.
	 The clarion call for change began with two seminal Institute of Medicine reports—To Err is 
Human (2000) and Crossing the Quality Chasm (2001)—which highlighted first the problems with 
patient safety and more broadly the failings of quality along other important dimensions, including 
care that is effective, patient-centered, timely, efficient, equitable, integrated, and affordable.
	 The states have long been at the forefront of the quality movement. Numerous states have 
developed and published report cards on payers’ and providers’ performance well before the 
Medicare program published its Nursing Home Compare and Hospital Compare websites. For 
example, in Minnesota, the Institute for Clinical Systems Improvement brought together fifty-
six medical groups and six health plans to develop best practice health care guidelines for the 
prevention, diagnosis, and treatment of health conditions. Their work supports public quality 
reporting to help patients make informed choices. Similarly, several states have taken the lead in 
publicly reporting “never events” and establishing payment systems that provide both rewards and 
penalties to providers based on performance.  Several states have recently established collaborative 
approaches involving providers and payers to improve outcomes in the detection and treatment of 
chronic diseases. 
	 Despite these advances, policymakers continue to face significant challenges to improving the 
performance of the health and medical systems in their jurisdictions.  Among the many obstacles are 
the following: (1) there is a lack of electronic medical records and related information systems that 
support collaborative decision making; (2) there are significant and intolerable differences in health 
outcomes for various racial, ethnic, geographic, and socioeconomic groups that persist even among 
groups with comparable insurance coverage—underlying these variations are provider practice 
patterns and cultural insensitivities that are resistant to change; (3) the medical liability system in 
most jurisdictions creates barriers to transparency and is used to support unnecessary defensive 
practices; and (4) payment systems for physicians and hospitals remain disjointed and dominated by 
a Medicare system that remains beyond the reach of state policymakers. Because Medicare generally 
pays providers on a fee-for-service basis, with few quality incentives, Medicare’s rules often become 
default practice standards for many doctors and hospitals.
	 There are a number of steps federal policymakers can take to accelerate improvements in our 
health care system:

QUALITY    OF  CARE
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•	� Adequately fund comparative effectiveness research and the dissemination of unbiased 
systematic reviews.

•	� Establish a target date by which time Medicare will require the use of electronic health records 
and provide capital support to assist states, providers, and payers.

•	� For dually eligible seniors and disabled enrolled in both Medicare and Medicaid, provide states 
with the opportunity to develop collaborative demonstration projects in select locations to test 
alternatives to Medicare’s current disjointed fee-for-service system.  Savings could be shared 
between the state and federal programs.

•	� Do not adopt the proposed Medicaid-targeted case management rules that would drastically cut 
Medicaid funding for case management services for children and adults with disabilities. Case 
management has proven effective in treating chronic diseases and providing prenatal care in 
hard-to-treat populations.

John Colmers, Secretary, Maryland Department of Health and Mental Hygiene, and Pam Maier, 
Chair, Health and Human Development Committee, Delaware House of Representatives
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The highest mission of American federalism, its greatest strength, arises from our shared capacity 
to experiment among the states, so often referred to as our “fifty laboratories of democracy.”
	 All governments make mistakes.  Big governments make big mistakes.  The virtue of our 
federal system is states’ capacity to solve problems in different modes and at smaller scale, to gather 
evidence about what works, and to foster sound solutions for our nation as a whole.
	 American health care, at a cost of two trillion dollars a year—equal to 16 percent of GDP—is 
by far the largest, most complex, and most broadly deficient system under discussion in the nation 
today.  No one from any sector of the political spectrum is content with its present function.  It 
compares unfavorably with health care in nearly every other developed nation in terms of cost, 
coverage, efficiency, and end result.
	 Yet our states are hamstrung.  In the field of health care, the states have been denied for thirty-
five years their inherent capacity for initiative because of a few words in a law called ERISA—the 
Employee Retirement Income Security Act of 1974.
	 Envision for a moment how much we might learn if a state had power merely to aggregate in 
a pilot program all the medical costs in just one county and redeploy those dollars to maximize 
the health of every citizen in the region.  As tempting as such a civil experiment might be, ERISA 
renders it impossible.
	 ERISA by its own terms “supersede[s] any and all State laws insofar as they may . . . relate 
to any employee benefit plan” covered by the act.  By these words, Congress has preempted, or 
nullified, all state laws relating to health benefit plans sponsored by a self-insured employer.  
Although there is a “savings clause” to acknowledge that regulating insurance remains the 
province of the states, states may not “deem” or treat as insurance any benefit plans within ERISA’s 
broad ambit.
	 ERISA’s practical effect is to leave a large segment of the private coverage market devoid of 
effective regulation.  Aggrieved consumers under ERISA plans are turned away by state agencies 
and referred to distant federal offices of the Department of Labor with few protections to offer. 
States have tried through federal courts to discern the contours of what ERISA permits and forbids, 
but the costly litigation has resulted in division, shifting standards, and uncertainty.
	 The Reforming States Group suggests a more balanced approach, one that will recognize a 
mutuality of interest at both levels of government.  We offer the following as examples of how state 
and federal relations under ERISA might be improved:

•	� Allow states to collect data from ERISA plans.

•	� Set a federal floor to guarantee minimum benefits under ERISA.

•	� Strengthen consumer protections for those covered by ERISA plans.

•	� Permit states to share enforcement responsibilities, as is done with wage and hour, child labor, 
and worker safety laws.

•	� Make it clear that states have power to apply broad-based premium taxes to employer-
	 sponsored plans.

STATES  AND THE  EMPLOYEE  RETI REMENT 
INCOME  SECUR ITY   ACT  ( ER ISA )
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S. Peter Mills, Member, Health and Human Services Committee, Maine Senate, and John Colmers, 
Secretary, Maryland Department of Health and Mental Hygiene
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Both at the federal and state levels, the goal of most health insurance reform efforts has been to 
enhance access to affordable, sufficient coverage.  Various guaranteed issue requirements, rating 
reforms, benefit mandates, and other reforms have been implemented.  More comprehensive 
reform will require federal-state coordination and cost management to be effective and must be 
informed by state experiences because all reforms have significant consequences—both positive 
and negative.
	 States have implemented health insurance reforms to meet the specific needs of residents and 
to reflect market realities.  For example, New York recognized that insurance was unaffordable for 
most low-income individuals in its reformed marketplace, so the state implemented Healthy NY, a 
reinsurance-based reform, to provide more affordable options.  Wisconsin and Idaho creatively use 
high-risk pools to address individual market access and affordability issues although segregating 
high-risk individuals in a separate pool makes it cost prohibitive to cover more than a small fraction 
of the uninsured in this manner.
	 Massachusetts has combined the individual and small group markets in one pool, with 
guaranteed issue and a “personal responsibility” mandate to spread the costs of high-risk 
individuals across a much broader risk pool.  Massachusetts’s reforms, which also include the 
Commonwealth Health Insurance Connector, demonstrate that states can be laboratories for testing 
new ideas but also suggest that federal policymakers be wary of “one-size-fits-all” solutions.
	 State reforms often focus on the small group market because this market does not have the 
same advantages of pooling and spreading of risk that are inherent in large groups.   Premiums 
for small employers are more volatile because even one sick worker can greatly increase costs.  To 
address this issue, states have required guarantee issue (also a federal requirement) and instituted 
community rate, adjusted community rate, or rating band systems that eliminate or limit the ability 
of insurers to price risk based on health status and other factors.  Of course, such reforms can 
significantly impact the composition of the pool.  Rating reforms must carefully consider the risk 
population and the marketplace.
	 In some states, the individual market has grown and become a priority.  A few states require 
guarantee issue of coverage and some have applied community rates.  However, these reforms tend 
to raise costs, at least in the absence of a Massachusetts’s style individual mandate, so most states 
still allow insurers to deny or price coverage in the individual market based on health status.
	 Federal law can help or hurt state efforts.  The Health Insurance Portability and
Accountability Act of 1996 (HIPAA), for example, is built on state reforms and provides important 
consumer protections.  On the other hand, ERISA prohibits state oversight of self-insured 
plans, even though those plans impose burdens on employees, health care providers, and public 
aid programs.  State regulators support more data from these plans, more protections for their 
enrollees, and more flexibility to encourage employer-based coverage through “pay or play” 
programs that reward employers that provide their employees health insurance coverage.  All of 
these reforms can be accomplished without compromising the multistate nature of these plans.
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	 Federal health care reforms must not focus only on allocation of costs—they must also confront 
the fact that those costs are escalating. Again, states lead the way.  States are implementing reforms 
to address chronic conditions and frequent comorbidities.  States like Vermont have instituted 
strict mental health parity requirements.  Other state-based programs are developing best practices 
for treatment of chronic conditions, compensating providers that adhere to those protocols, and 
investing in medical records technology.  Policymakers must continue to monitor these types of 
programs and encourage effective reforms.
	 State insurance regulators strongly support health care reform.  Meaningful action is overdue.  
We encourage federal policymakers to work with states and rely upon states’ experiences.  Together, 
we can implement reforms that will protect and assist all consumers.

Sandy Praeger, Commissioner of Insurance for the State of Kansas, and Immediate Past President 
of the National Association of Insurance Commissioners
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While some 47 million Americans lack health insurance, 240 million Americans are uninsured 
for long-term care.  This situation has the potential to create significant problems in the years 
ahead as a growing and aging population puts increasing strain on system capacity and financial 
resources.
	 According to the Urban Institute, even under the most optimistic disability scenario, which 
assumes that disability rates fall by 1 percent per year, the size of the disabled older population will 
grow by more than 50 percent between 2000 and 2040.  Joining this group as major users of the 
long-term care system are individuals under age sixty-five with a disability.
	 The potential costs are significant. In 2005 Medicaid spending for long-term care totaled 
$94.5 billion—31 percent of all Medicaid expenditures. Of this amount, 63 percent was spent on 
institutional care and 37 percent on noninstitutional care.  While institutional care is generally the 
more expensive of the two options, most consumers prefer to receive long-term care in their homes 
and communities.  However, premature admission to and overuse of nursing homes are common.  
	 The crucial challenges facing our nation’s long-term care system remain ensuring sustainable 
financing, a skilled long-term care workforce, and the availability of quality services. Arkansas was 
the first state in the nation to offer Medicaid consumers an opportunity to exchange a Medicaid 
service for a cash allowance and assume the responsibility of arranging for the services they need 
and desire.  The program, called IndependentChoices, allows family members or friends to become 
paid personal care assistants—thus, substantially increasing the pool of workers, particularly 
in rural areas where there is a shortage of in-home care workers.  Data from an independent 
evaluation indicated that consumers who directed their own care were less likely to use nursing 
homes and hospitals than their counterparts who received in-home care from an agency.
	 Providing access to affordable long-term care through a supplemental long-term benefit (within 
Medicare or other funding mechanisms) and assuring that long-term care issues are addressed as 
part of any national health care reform effort will be critical components of any national solution.  
In addition, there is general agreement among Congress, governors, and advocates that the long-
term care system needs to be “rebalanced” to address the larger systemic issues. This can be 
achieved through the following actions:

•	� Empowering consumers and their families to make informed decisions about long-term care 
options and to easily access existing health and long-term care choices

•	� Enabling consumers to remain in their homes with a high quality of life for as long as possible 
through the provision of home- and community-based services, including supports for family 
caregivers and nursing home diversion

•	� Expediting eligibility for home- and community-based services

•	� Encouraging evidence-based health promotion and disease prevention (for example, training to 
prevent falls)

•	� Developing innovative, consumer-friendly combinations of housing and services (for example, 
adult family homes and assisted living)
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•	� Educating and training health care professionals and workers to provide person-centered care 
in all settings across the continuum (ambulatory, acute, home- and community-based, assisted 
living, and long-term care)

•	� Supporting the training, recruitment, and retention of an adequate number of health care 
professionals and direct care workers—from geriatricians to in-home attendants

•	� Promoting individual and government planning for long-term care

•	� Increasing coordination between acute and chronic care

•	� Improving the quality of care across all settings

	 And at the national level, the federal government can help rebalance the long-term care system 
through the following actions:

•	� Making the “money-follows-the-person” pilot a permanent Medicaid state plan option.  This 
would provide all states with a significantly higher federal reimbursement/match rate for the 
first year of transition from an institutional setting to community-based care (to offset one-time 
transition and start-up costs) and would save a significant amount of money in the long run. 

•	� Allowing states to blend acute and long-term care funding sources (Medicaid and Medicare) for 
dual eligibles into a single Medicaid state plan option

•	� Supporting the expansion of the Older Americans Act with services that will help elders from 
having to “spend down” (for example, nursing home diversion, robust information, referral and 
counseling programs, and healthy aging initiatives)

•	� Permitting states to maintain enrollment caps for community services (as allowed in current 
Medicaid waivers) to assure that rebalancing is achieved without unleashing huge “woodwork 
effect” costs

John Selig, Director, Arkansas Department of Human Services, and Bruce Goldberg, Director, 
Oregon Department of Human Services
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Mental illness and addictive disorders are two significant issues facing state policymakers today.  
That’s because states are struggling to meet staffing demands for psychiatrists and other mental 
health and addiction professionals who are both adequately trained and willing to work in the 
public sector (particularly those who are willing to treat children). An aging workforce with 
limited strategic focus on developing and targeting career paths in the fields of mental health and 
addiction treatment compounds the problem.  Further, geographic barriers related to a largely 
rural landscape for the state of Louisiana dictate needed expansion of funding for the development 
of community-based treatment services.
	 The federal government must take the lead in raising awareness of mental health and addictive 
disorders and bringing both to the forefront of the U.S. health care system.  The recent passage of 
the federal legislation on mental health and addiction parity was an important step in that direction.  
Congress and the former administration should be commended for it as this much-needed action 
will likely provide an estimated 100+ million people with access to insurance coverage.  However, it 
still does not move this country close enough to recognizing mental health and addictive disorders 
on the same level as primary care, nor does it address the substantial number of uninsured who will 
not benefit from the legislation.  
	 Every day, citizens from all fifty states die from mental illness and/or addictive disorders.  
One reason is because people with mental illness and addictive disorders—particularly those with 
chronic, severe functional impairment—do not seek treatment, nor do they take care of their 
physical health needs.  Some of those who want to seek treatment often cannot, citing a shortage 
of providers, the presence of a waiting list, a lack of health insurance, or insufficient funding as 
the chief culprits.  These uncertain economic times make it imperative that treatment for mental 
health and addictive disorders is adequately funded at both the state and federal levels.
	 A handful of states are turning to integrated care in hopes of improving the health care 
outcomes for people with mental illness and addictive disorders.  Early signs show that this approach 
is working.  In an integrated care environment, primary care doctors and behavioral health 
(mental and addictive disorders) practitioners collaborate on the care and treatment of the “whole 
individual.”  Some models incorporate co-location of staff, disease management techniques, and 
case management services.  In Louisiana and Utah, state agencies are working to implement a full 
medical home model that includes primary care, behavioral health care, and disease management.  
	 Funding to support integrated care models and the larger array of behavior health care 
services is a huge problem for states as the demand for services far outpaces our ability to pay.  
Federal funding is also “siloed” and often tied to a categorical funding stream.  Clearly, more 
flexibility in federal funding is needed—perhaps even allowing a handful of interested states to pilot 
and pursue a mental health “block grant.”  Also, eligibility for federal programs/reimbursement 
should reward, not punish, people with mental illness and addictive disorders for pursuing work.  
Expansion of mental health and drug courts is needed in addition to increased education and 
collaboration with the criminal justice system. And best practices should be explored, particularly 
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for treating the incarcerated who have addictive disorders.  In fact, Utah and Louisiana are 
strengthening their mental health systems to include assistance with employment and housing as 
they have found that individuals do better when they work and have a home.  Federal policy and 
funding should follow their lead.
	 Hurricanes Katrina and Rita pulled back the curtain on the system of mental health and 
addictive disorders treatment in the United States.  This national tragedy highlighted the fact 
that all jurisdictions must have access to emergency behavioral health services, evidence-based 
and community-based treatments, and a sufficient supply of mental health and addiction 
professionals, as well as adequate housing for people with severe mental illness and co-occurring 
addictive disorders.
	 The federal government can serve a vital role in the identification, dissemination, and support 
of best and evidence-based practices.  In fact, many states have looked to the Substance Abuse and 
Mental Health Services Administration (SAMHSA) for such guidance; however, its sister agency the 
Centers for Medicare and Medicaid Services (CMS) routinely rejects coverage for newer and more 
cost-effective treatment models, which are proven best practices. It is all too common for states to 
find themselves in the untenable situation whereby SAMHSA is encouraging—if not requiring—
them to implement a particular behavioral health service/approach, and CMS is refusing to fund it 
under the state’s Medicaid Plan. A key task for the new administration is to stop this practice.  The 
two agencies must be required to work more collaboratively and to ensure that their policies and 
regulations support and complement one another.  Rescinding the proposed regulations on school-
based administration, case management, and the rehabilitation option are critical first steps to take 
in the right direction.

Gene Davis, Minority Whip, Utah Senate, and Sybil Richard, Deputy Secretary, Louisiana 
Department of Health and Hospitals

27 Milbank Memorial Fund



In the early twentieth century, long before antibiotics and health insurance, Hermann Biggs, 
New York’s first state health commissioner, said: “Public health is purchasable.  Within a few 
natural and important limitations any community can determine its own health.”  The Institute of 
Medicine defined the mission of public health “as fulfilling society’s interest in assuring conditions 
in which people can be healthy.”
	 “Public health” is often thought of in terms of agencies providing local “safety net” clinical 
services.  However, the scope of public health responsibilities is much broader.  While some 
variation occurs between states, most public health agencies are responsible for promoting 
population health activities (for example, diet and exercise), protecting the public from threats 
(for example, emergency preparedness), and preventing outbreaks of disease (for example, 
immunizations).  Furthermore, “public health” is a local, state, federal, and global enterprise 
system in which the local health department is directly connected to the state department for 
public health, which in turn is connected to the Centers for Disease Control and Prevention, which 
likewise is connected to the World Health Organization.  In today’s world, a thread connecting a 
rural community in Wyoming to citizens in Cambodia occurs in real time and represents constantly 
moving people and risks in multiple directions.  
	 Public health today deals with daunting challenges:  

•	� Infectious diseases such as West Nile virus, HIV, tuberculosis, hepatitis, SARS, and avian flu

•	� Soaring rates of health problems fueled by social or environmental factors, including obesity 
and diabetes, heart disease, lung diseases, asthma, and cancer

•	� Food-borne diseases

•	� Vaccine-preventable diseases

•	� Conditions that can be ameliorated by prevention and early population-based interventions 

	 Furthermore, frequent international travel, common importation of food and consumer 
products (for example, toys), and the constant threat of emerging infectious diseases (for example, 
multiple-drug-resistant tuberculosis) require every community, both rural and urban, to think 
globally while acting locally.  
	 Emergency preparedness is a growing public health focus, including preparing to respond to 
disease outbreaks or epidemics, injuries and illness caused by natural or human-caused disasters, 
and disruptions of health systems and services by disasters.  Under Emergency Support Function 
#8—Health and Medical Services, the federal government requires state, local, and tribal public 
health agencies to be responsible for providing or assuring the provision of critical health and 
medical services during times of an emergency.  This is an important expansion of the role of 
public health since the fall of 2001.  Recent weather-related events have demonstrated public 
health’s important contributions under this new emergency response mandate. 
	 Public health is overwhelmingly a state and local responsibility in the United States.  Infectious 
diseases are reported to state or local health departments, and the people who work there are the 
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ones who inspect restaurants and conduct contact notification for sexually transmitted infections.  
When birds started dying mysteriously, it was a New York state health department laboratory 
scientist who discovered they were dying of West Nile virus.
	 Public health is very labor-intensive, and the people who pound the streets and work in the 
laboratories are predominantly state and local civil service professionals.
	 There also is and long has been a major federal role in public health.  From the early days 
of the country, federal authorities have helped protect our borders and shores from infectious 
diseases.  The surgeon general’s agency is the U.S. Public Health Service.  The Centers for Disease 
Control and Prevention (CDC) and the Health Resources and Services Administration (HRSA) 
do indispensable work for the country and for state and local public health agencies.  We all 
rely on CDC and HRSA programs and guidelines in a host of areas.  The U.S. Food and Drug 
Administration is also a key part of the public health system.  This structure has served the United 
States well and should be preserved.  
	 State and local public health services, like many other services, have benefitted from federal 
financial support, through a variety of targeted grant programs such as the Ryan White HIV/AIDS 
Program.  Such programs should be strengthened; specifically, the federal government should 
expand the resources for and strongly support state and local decision making and service delivery.
	 New York State provides state matching funds to support a broad range of local public health 
activities.  The federal government should seriously consider a similar program of broad flexible 
public health funding to the states.
	 Remember that public health is purchasable and that government at every level shares 
responsibility for fulfilling society’s interest in assuring the conditions in which people can 
be healthy.

Richard N. Gottfried, Chair, Health Committee, New York State Assembly, and S. Peter Mills, 
Member, Health and Human Services Committee, Maine Senate
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There have been much dialogue and some state and local action on health care reform, but this is 
now widely recognized as a priority issue for all Americans.  Costs are high, insurance coverage is 
nonexistent or inadequate, and quality of services vary, all of which have led to a long discussion 
over whom and what our health care coverage system should and should not cover. A core problem 
of the high costs and varying quality of health care in the United States is a shortage in a quality 
health care workforce.  Even if we can figure out the details of who is covered or not covered by our 
plans and of how to control spiraling costs, these details will offer little to no value to Americans if 
we do not address the shortages and quality of our future health care workforce.
	 The United States is facing a shortage of health care professionals, including primary care 
physicians and physicians working in underserved areas.  In Texas, our inadequate supply of 
physicians is exacerbated by the fact that they are also disproportionately located in large urban 
areas.  Our retiring baby boom generation of physicians will add to the increase in demand from all 
the retiring baby boomers. Sadly, we continue to perpetuate barriers that do not allow our health 
care system to grow and thrive. One of those barriers is the cost of attending medical school when 
the average public medical school debt is over $100,000. Over the past twenty years, the number 
of Texas medical school graduates has remained relatively flat but our population has grown by 50 
percent in the same time span.
	 A severe underrepresentation of Hispanics and African Americans in our health care workforce 
complicates this problem.  Texas demographic projections indicate that in thirty years the state 
will have a greatly increased number of economically, socially, and academically disadvantaged 
students.  Therefore, we have implemented programs that encourage students to enter the health 
care workforce and provide support for them to successfully do so.  We have implemented stronger 
career and technology funding to provide students in the early grades with the opportunity to 
experience various medical careers while they obtain college credit.  This “medical careers pipeline” 
is facilitated at the higher education level with programs such as our Joint Admission Medical 
Program (JAMP).  
	 The best predictor of where a doctor will eventually practice is where the doctor considers 
home.  Therefore, to increase the number of physicians in areas that currently are medically 
underserved, the JAMP program focuses on providing services to support and encourage highly 
qualified, economically disadvantaged students pursuing medical education. Recruiting students 
from rural and inner-city areas who otherwise would not have the financial resources to attend 
medical school has been an effective way for Texas to address physician shortages in these areas.  It 
is our intent that these policies combined will encourage and support a larger student body to enter 
a medical career—this larger student body will also better represent the diverse population that 
Texas must serve.
	 But larger numbers do not necessarily translate into better quality, and the quality of health 
care in the United States no longer competes with the world.  The United States leads the world in 
health care spending per capita but trails far behind in the quality of care provided by our well-
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funded system.  Key to addressing the problem of capacity in Texas (and elsewhere) is adequate 
funding for our medical schools and our training hospitals. Without adequate funding for these 
institutions we will not have the capacity to expand or diversify our future medical professionals. 
	 In Texas, one way we have increased capacity is by increasing the number of medical 
institutions. In June 2007, the governor signed legislation approved by the eightieth Texas 
legislature to fund the final components necessary for the Texas Tech University Health Sciences 
Center El Paso School of Medicine to become a fully operational four-year medical school. In 
regards to our teaching hospitals, we have raised our Medicaid rates, created hospital districts with 
taxing authority, increased appropriations to our indigent county funds, and dedicated $20 million 
in unclaimed lottery funds to our institutions that provide services to our indigent population.
	 However, we know we alone cannot address the shortages in and improve the quality of our 
health care workforce. This is a shared federal and state responsibility.  We must work together to 
provide a comprehensive plan that provides federal support for state implementations of Medicare-
funded residency positions, Indirect Medical Education (IME) payments to teaching hospitals, and 
matching funds for Medicaid support for Graduate Medical Education (GME). Implementing and, 
more importantly, sustaining our state solutions are far too difficult when state and federal policies 
do not align. Americans deserve better.

Leticia Van de Putte, Chair, Veteran Affairs and Military Installations Committee, Texas Senate
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The United States has made measurable progress over the past decade in providing health 
insurance to children through a combination of private insurance and publicly funded child health 
insurance, notably, Medicaid and the State Children’s Health Insurance Program (SCHIP).
	 Both health and economic research demonstrates the efficacy of providing health insurance 
to all children, and the effects of providing health insurance to children are clearly evident in the 
daily lives of children and their families. Providing access to health care through health insurance 
typically improves children’s access to preventive care and earlier identification of health issues 
that are often more resolvable at lesser human and economic cost when identified early on. By 
familiarizing people with the health care system as children, they will grow with the “health 
literacy” needed to stay healthy as adults.
	 While important national progress in providing health insurance to children has been made, 
there are gaping holes and remarkable disparities in the variances across states of the percentages 
of children with health insurance.  There are alarming disparities in the access to certain types 
of health care and preventive health care services, such as dental care and behavioral health 
care. And, there are glaring differences among states in the levels of state tax effort dedicated to 
covering children’s health care, which cannot be accounted for by the relative per capita income 
levels of the states.
	 The United States is within readily achievable striking distance of covering all children with 
health insurance, leading to the concomitant access to care that most often results.  Reinvigorated 
federal leadership and authentic partnership with the states are called for to achieve health care 
coverage and access for all children.
	 The new administration should, within its first two years, provide federal cost-sharing 
incentives to states based upon the tax effort of states to insure children’s health.  Such enhanced 
incentives should reflect both the states’ per capita income status and the relative tax effort of states 
to stimulate coverage. Universal health care coverage should start with children first.
	 Access must be improved for children living in health care workforce shortage areas.  Federal 
investments in health care workforce training and education for institutions as well as individual 
students in the health professions and allied adjunctive service fields would target these shortages. 
Workforce, scope of practice, financing, and weakened public health system capacity should be 
addressed and made a priority in the new administration.
	 Public health initiatives targeted at children and their parents need to be considerably 
strengthened and financed.  Public health strategies ought to be the hallmarks of the federal 
government’s approach to improving and assuring the health of our children.  Initiatives promoting 
prenatal care, healthy diets, oral health, exercise, immunizations, and regular check-ups must be 
expanded and funded.  
	 Schools can and do play a vital role in the provision and coordination of health care.  Federal 
policies should be better coordinated between federal departments and programs in order to 
financially support and recognize the efficacy of school-based health initiatives.
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	 Diversity and cultural competencies need to be inculcated into the nation’s children’s health 
and health promotion initiatives as fundamental core aspects.  Health disparities must be targeted 
and mitigated via population-based strategies.
	 Coordinated information technology systems should be championed and financially 
encouraged by federal policy to improve access to and portability of children’s health records.
	 Through a combination of state laws, regulations, and federal Medicaid waivers, approximately 
one-half of the states do not require “custody relinquishment” by parents in order for their 
children to have access to ongoing behavioral health care.  In the remaining states, parents 
without adequate health insurance and/or financial means are faced with the painful decision of 
relinquishing to the state the custody of their child (hence the term “custody relinquishment”).  
This is done so that their child can receive needed residential and behavioral health care services 
under the Medicaid program. National leadership to support these caring parents can be achieved 
by eliminating this custody relinquishment requirement.  
	 Behavioral health care focused on children and their health status needs to be dramatically 
improved and better coordinated with public education systems.  Again, population-based public 
health strategies and approaches need to be the framework for our behavioral health care initiatives.  
	 The Reforming States Group (RSG) is engaged in key projects focused on the urgency of 
addressing the health care of children in the custody of states.  Two areas of focus of the RSG 
are addressing the growing use of atypical antipsychotic medication in children and youth (and 
identifying the “best practices”) and improving the health outcomes of children in state custody.  
Oral health care is also of major concern to the RSG.  Widespread disparate access to all health care 
has been made even more urgent by the tragic deaths of children unable to access dental care.  
	 Ultimately, to achieve better health care access and better health status for children, the United 
States needs to cover parents as an essential, linked strategy for children.  If parents have health 
insurance, they will better utilize the health care systems available to their children.

Kevin Concannon, Director, Iowa Department of Human Services
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“Health disparities” is a broad term generally used to describe inequities or gaps in quality of health 
and health care across gender, ethnic, racial, and socioeconomic groups.  Inequities exist in everything 
from medical coverage to quality of care, access to prescriptions, and general health literacy.  
	 There is no denying the interconnectedness of socioeconomic status, race, ethnicity, and health 
care, or the resulting poor health outcomes of minorities in the United States. African Americans, 
Hispanics/Latinos, American Indians, and Native Hawaiians experience higher rates of infant 
mortality, cardiovascular disease, diabetes, HIV infection/AIDS, and cancer as well as lower rates of 
immunizations and cancer screenings.  Due to these disparities, the National Partnership for Action 
to End Health Disparities at the U.S. Department of Health and Human Services warns that minority 
groups in the United States can face a loss of economic opportunities, a decreased quality of life, and an 
earlier death.   The underlying social and economic causes are complex, but two important factors are 
lack of access to health care and inappropriate or insufficient care. 
	 Methods for reducing or eliminating health disparities within our health care system should focus 
on increasing the availability of trained interpreters (and training for staff who will interface with those 
interpreters);  improving the recruitment and retention of minorities within the medical professions; 
involving family members to increase adherence/compliance with treatment; expanding access to 
quality health insurance coverage for working minorities (and their families); and ensuring that 
community-based health care services are both accessible and open in the evening hours. Policymakers 
must also ultimately address the social and economic factors that influence health inequality.
	 The U.S. Bureau of Labor Statistics predicts that within the next decade 41.5 percent of 
the workforce will be composed of members of racial and ethnic minority groups.  This statistic 
clearly underscores the fact that health inequities among minorities are also a significant issue for the 
business community.
	 These gaps in coverage and quality of care affect all minority groups, but none as dramatically 
as the Hispanic population.  In Texas, as in the rest of the United States, we have a rapidly growing 
Hispanic population, which, sadly, lags behind other groups in regard to access to health care.  
Hispanics made up 35.7 percent of the Texas population in 2006, according to the Texas State Data 
Center at the University of Texas at San Antonio.  Because the Hispanic population is positioned to 
become the majority population in Texas, it is crucial that federal, state, and local policymakers work to 
address the health inequities facing this group.  
	 A major policy challenge affecting all Texans is lack of health insurance coverage; however, 
Hispanics continue to remain the largest uninsured group in Texas.  According to U.S. Census Bureau 
statistics, approximately 5.7 million Texans were uninsured in 2006, of whom almost 40 percent were 
Hispanic, by far the largest group.  Further, while almost nine out of ten uninsured Latinos or their 
dependents are workers, Latinos are far less likely than whites to have job-based coverage, regardless of 
how much they work or the size or nature of the industry in which they work.  The problem, therefore, 
does not primarily lie with the unemployed, but rather, with Hispanic workers unable to obtain 
coverage through their employers.      
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	 Adding to the shortage of health insurance coverage for Hispanics are the lack of access to coverage 
through publicly sponsored programs for the working population and the inability to reconcile residency 
and/or citizenship requirements.  The U.S. Census Bureau reported 2.48 million non-citizens in Texas, 
both legal residents and undocumented, and of those, 1.5 million were uninsured.  Nationally, 16 percent 
of U.S. born Hispanic adults reported not having a usual place of health care, while immigrant Hispanic 
adults were 31 percent more likely to not have a usual place of health care.  Most undocumented 
immigrants, who nationally make up about 26 percent of all foreign-born, are not eligible to receive 
publicly sponsored coverage, and most legal immigrants must reside for five years before they are eligible 
to enroll in any government insurance programs.  Consequently, a large part of the Hispanic population, 
both nationally and in Texas, fails to receive health coverage through the workplace or the public sector.  
Unfortunately, Texas has not been bold in seeking any solutions to our high uninsured rate.  Therefore, 
local communities have been shouldering the cost of uncompensated care in crisis situations.
	 For those Hispanics fortunate enough to receive health care and coverage, there remains yet 
another inequity.  The quality of health care that Hispanics receive is often lower than that of their 
white counterparts due to language and cultural barriers.  If a health care provider does not speak 
Spanish fluently, patients are not able to fully understand the diagnoses and treatment instructions 
given to them.  This is a problem not only for the patients and their families but also for the entire 
health profession team.  Physicians know language barriers impede their ability to deliver quality 
health care, which in turn increases workplace stress.  Communication is key between patients and 
health care professionals for positive outcomes.  This “communication gap” between Hispanic patients 
and their providers only contributes to the inequities the population faces.  
	 Regarding the health disparities facing the Hispanic population resulting from language and 
cultural differences, lawmakers should consider language concordance initiatives whenever possible, 
as language concordance has been found to improve communication between Hispanics and their 
health care providers.  Lawmakers should also consider higher-education incentives that target and 
encourage Hispanic, Spanish-speaking students who plan on practicing health care in areas with high 
Hispanic populations. Equally important for policymakers to consider is facilitating Spanish language 
courses and other cultural educational interventions for health care providers.  Simple solutions, such 
as informing physicians of the use of interpreters and the inclusion of family members in medical 
discussions, have been shown to help clinicians develop Hispanic-specific cultural competency skills.  
	 In sum, addressing health disparities remains a challenge, but lawmakers have a responsibility 
to their constituencies to ensure that health care is administered in as fair a manner as possible.
Isn’t it time that discrimination in our health care system be as intolerable as it is in workplace and 
education settings?

Leticia Van de Putte, Chair, Veteran Affairs and Military Installations Committee, Texas Senate, and 
Scott Nishimoto, Vice-Chair, Health Committee, Hawaii House of Representatives
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The political history of the medical malpractice issue is one of cyclical bouts of tribal political 
warfare between doctors and lawyers.  The Federal Reserve unwittingly causes the cycles when it 
raises or lowers interest rates.  Because of the long time between when malpractice premiums are 
paid and the payouts occur, investment earnings from the premiums and reserves are particularly 
important for medical malpractice insurance.  The investments involved are mostly fixed principal, 
interest earning investments.  When interest rates are rising, rising investment earnings keep 
malpractice premiums stable.  When interest rates fall, declining investment earnings cause 
premiums to rise.  This is against a background of rising payments for claims.  The costs are, if 
nothing else, increased by medical inflation raising the cost of the health care needed to correct 
negligent medical injury. 
	 The medical profession’s standard remedy for malpractice problems is a package of tort reforms 
based on the California MICRA reforms.  MICRA, the 1975 Medical Injury Compensation Reform 
Act, caps damages and attorneys’ fees.  I can’t count the number of times a doctor has told me that 

“the proven prescription for malpractice is caps.”
	 If the malpractice problem is narrowly defined as rising insurance premiums, caps do help.  
They reduce insurance company payouts, which in turn reduces the need for higher premiums.  
When doctors are using the legal climate to help decide where to locate, having caps makes physician 
recruitment easier.  However, if a broader definition of the malpractice problem is used, caps are an 
ineffective remedy.
	 Doctors will recite chapter and verse on the unnecessary tests and procedures they have to do to 
protect themselves against liability risks.  Caps do little to remove the need for this protection—with 
caps doctors still can and do get sued; the insurance company payout is just not as large.
	 Of course, someone makes money from doing and interpreting unnecessary tests and 
procedures.  This revenue motivation and the protection from liability are overlapping incentives 
that together push health care providers to do more than is needed.  My thesis is that fixing both of 
these problems is essential to bringing costs under control—fixing one without the other will have 
only minor effects.
	 A side effect of capping awards is that many potential valid malpractice cases are never brought.  
As noted in a 1991 article by A. Russell Localio and colleagues in the New England Journal of 
Medicine, a Harvard Medical Practice Study found that less than 2 percent of the cases of medical 
error resulted in a malpractice complaint being brought. There are numerous reasons for this, but 
attorneys have said that a case has to have $250,000 in potential damages before they will take it.
	 Caps also do not correct for improper conclusions to cases. As reported in a 1996 article by 
Troyen A. Brennan and colleagues in the New England Journal of Medicine, Harvard researchers 
followed up on fifty-one malpractice claims.  They found that in 40 percent of the cases where there 
was a payout to the plaintiff, there was no malpractice.  These cases all ended in settlements, rather 
than jury verdicts.  It was cheaper and safer for the insurance company and doctor to settle rather 
than fight an unjustified claim.  In another third of cases, plaintiffs received nothing despite medical 

MEDICAL  LIABILITY       REFORM

Reforming States Group  36



errors having occurred. A further problem is that the justice system is slow. The Harvard study found 
10 percent of cases still unresolved eleven years after the event.
	 The current malpractice system is also very inefficient.  Precise data are not available due to the 
secrecy surrounding the division of the proceeds between the plaintiffs, their attorneys, and court 
and legal costs (including expert witness fees and expenses), but I have seen estimates of the system 
taking between 60 percent and 75 percent of all malpractice spending with the injured parties 
getting between 25 percent and 40 percent. 
	 The current malpractice system is also ineffective as a quality control mechanism. This is not 
surprising given that the malpractice system never sees the vast majority of the errors, has (what I 
understand to be) an error rate that is between 40 and 50 percent, and is too slow to provide timely 
feedback.  The threat of malpractice litigation is actually an obstacle to reducing errors because it 
prevents participants in health care from being open about the errors that do occur.  Openness is the 
first step in identifying the problems so the systems can be redesigned to fix them.  
	 If caps and other MICRA reforms are ineffective, what then is the solution to the malpractice 
crisis?  A family of reforms has been proposed, variously called administrative compensation systems 
or health courts. The details vary, but the central themes are as follow:  
1.	� The standard for compensation is avoidable medical error rather than negligence—a broader 

and easier to prove standard.
2.	� The decision on whether compensation is warranted (that is, whether the avoidable error 

standard was met) is removed from the traditional courts and given to a panel of experts. 
3.	� Individual liability is not an issue. The cause of the error is reported so it can be corrected in 
	 the future.  
4.	� Compensation to victims consists of all necessary health care with indemnity benefits on a 
	 fixed schedule.  
5.	 There is a limited right of appeal to the traditional courts to prevent abuses.   

	 A pure form of this family of reforms has not been tried in the United States.  The Wyoming 
Healthcare Commission found that the Scandinavian countries and New Zealand are using versions 
of this system successfully.
	 An example of an administrative compensation system is the Workers’ Compensation system 
that all fifty states have some version of.  In Wyoming, Workers’ Compensation is unpopular with the 
trial attorneys (it uses their services only on a limited basis with no contingency fees and the state 
paying the workers’ attorneys on a fixed hourly schedule).  It is, however, quite efficient.  Wyoming 
Workers’ Compensation expenses from 1993 through 2007 had administrative and system operating 
expenses (including legal expenses) of 13.2 percent of the total cost.
	 Because these proposals use a broader standard of error for compensation and will compensate 
errors where the damages are too small for the malpractice system, it is not clear whether the direct 
cost of an administrative compensation system is less or more than the traditional malpractice 
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system.  However, it should eliminate the defensive medicine need for unnecessary care.  It should 
also help find and fix the causes of medical error.
	 Another reform idea, enterprise liability, is a less sweeping reform that may in part meet the 
needs of the health care systems reformer seeking to control costs.  The idea is that a large enterprise 
takes legal responsibility and the individual medical practitioner is divorced from the expense and 
fault-finding aspects of malpractice, which should reduce the need for defensive medicine.  However, 
local standards of care and the enterprise itself are likely to mandate some unnecessary practices.  
Examples of enterprise liability systems include the Federally Qualified Health Centers and the 
Veterans Health Administration where the federal tort claims system takes responsibility and the 
individual practitioner is insulated from malpractice costs.  
	 As health care reform advances nationally, states need to take the lead in reforming their 
malpractice systems. Coverage expansions will focus attention on this issue, and the federal 
government should take steps to facilitate state action.

Charles Scott, Chair, Labor, Health and Social Services Committee, Wyoming Senate

Reforming States Group  38



During the 2006 session of the Kentucky General Assembly, the House Health and Welfare 
committee members sat with rapt attention listening to a true horror story being described by a 
quiet-spoken man who recounted to us his experience with medical error.  His testimony was very 
moving and helped to dampen the mania surrounding tort reform during that session.
	 Kentucky resident Bill Rogers recounted to us that in 1997, when he was fifty-two years old, he 
and his wife Lela went to the hospital for a treatable infection on his thigh. Doctors began to treat 
him with a course of antibiotics. Unfortunately, they were the wrong antibiotics. The infection got 
worse and spread.
	 Within a month doctors had to amputate Bill’s penis.
	 For the past decade, the Commonwealth of Kentucky, just like the rest of the nation, has 
wrestled with how to make sure individuals who are harmed by medical error are treated in a just 
and equitable manner. Sadly, the issue has become little more than a political football.
	 The medical associations and hospitals have lined up with the legislators who demand “tort 
reform,” while the trial lawyers have lined up with the legislators who believe that the judicial 
system is not overloaded with frivolous cases and that citizens are entitled to have claims of harmful 
medical negligence heard by the courts. Each side has accused the other of using this critical issue, 
deserving of complete apolitical analysis, as a tool to raise funds from the doctors and the lawyers.
	 Unsurprisingly, we have yet to see an equitable solution to the problem.
	 The forces who seek to cap damages allege that our state is losing doctors because of the rise in 
malpractice insurance premiums. Given that Kentucky is already a medically underserved state, it 
would be madness to drive doctors away.
	 Kentucky shares a border with Indiana, a state that has imposed limits on damages a person 
can claim in a lawsuit for medical negligence. Data gathered from the Medical Liability Monitor 
(October 2006) show that malpractice insurance premiums in Kentucky are rising at below the rate 
of medical inflation while premiums in Indiana are rising at over double Kentucky’s rate.
	 As it happens in Kentucky, both the doctors/hospitals and the trial lawyers have been drawn 
into a controversy without the presence of that crucial third leg of the stool—the medical malpractice 
insurance industry. So far that industry has eluded examination in the Kentucky debate.
	 As the debate has evolved, it has become apparent to both the doctors/hospitals and the lawyers 
that they are mere pawns, which conservatives and liberals bat about like the birdie in an Olympic 
badminton game.
	 It is clear that the insurance industry has done a beautiful job of distracting policymakers in 
Kentucky from focusing on what might be the real reason for increases in medical malpractice 
premiums.
	 Kentucky medical malpractice insurance carriers’ annual statements filed each year show that 
these carriers have paid out significantly less in claims than they estimated they would have to pay.
	 Our insurance commissioner has no authority to order refunds to doctors who have paid 
excessive premiums over the years.
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	 Strengthening our oversight regulatory laws on medical malpractice insurance companies in 
Kentucky needs to be this state’s next investigation.
	 Whether at the state or federal level, efforts to reform medical liability must educate 
policymakers about the integral role of the medical malpractice insurance industry, and those 
efforts must also give state insurance commissioners the necessary tools to fully monitor the 
malpractice insurance industry and to fix shortcomings in remedies.

Kathy Stein, Chair, Judiciary Committee, Kentucky House of Representatives
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