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Presenter
Presentation Notes
Introduce self and the topic to be discussed—Idaho’s participation and involvement in the  St. Luke’s--Saltzer antitrust litigation.


Healthcare Costs are a Big Deal

e 17.2% of Gross Domestic Product of U.S.
* In English, this is $2.8 trillion dollars per year

e This is $8,915 per person
— Cal. Healthcare Foundation, Health Care Costs 101



St. Luke’s — Saltzer
Antitrust Litigation

Federal Trade Commission & State of Idaho et
al. v. St. Luke’s Health System, Ltd. & Saltzer
Medical Group P.A.

2015 WL 407446 (2-10-15 Ninth Circuit)

2014 WL 525540 (1-24-14 D.ldaho)


Presenter
Presentation Notes
This matter began as an investigation in 2012 and involved the review of voluminous records, the interview of well over a hundred witnesses, and significant econometric work.  There is a reason why the Federal Trade Commission is listed first up there.  They undertook an incredibly heavy and significant workload in this matter, bearing significant trial, expert, briefing and litigation expense.  That said, my General and my office was “all in” in this case.  We committed every last available contingency fund and available money to fund our efforts, which included retaining highly qualified outside counsel and experts, cannibalizing in-house positions, and, in short, making this case “the office’s case” for the duration of the matter.


Geographic Market Determination is
Critical

e The relevant market is a construct of:

— the geographic market (where do parties
compete) and

— product market (what are the competing products
or services).
* No major dispute in St. Luke’s that Primary
Care Physician (PCP) Services was a proper
product market.



Patients Strongly Prefer Access to
PCPs Close to Home

regulatory standards. you have to meet the market
acceptability standards. In other words. what do
consumers want. And my experience with past plans is
that consumers would like very much and they value
having their primary physician close to home. within

a few miles. 10 to five minutes.

that consumers would like very much and they value
16 hawving their pimary physician close to home. within
17 a few muiles. 10 to five munutes.

18 So there's kind of a market acceptability

19 that we are trying to achieve and we also have to

20 meet the minimum regulatory standards.

21 Q. SelectHealth makes a list of the providers
22 in the BrightPath network available on its website to

E\owqc\u.&wl-e-—‘

Patricia Richards,
CEO of
SelectHealth

23 members and the public at large, correct?
24 A. Correct.
25 Q. And a person can search that list of

\ 4
4 selecthealth

Richards Dep Tr. at 157



St. Luke’s Idaho Presence
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Already second largest provider of PCP services in Nampa upon acquisition of Mercy Physician Group in 2011. 


Background--St. Luke’s is a “Dominant”
Healthcare Provider

Collzagues,

| ik |lkoe 1o share a few concemns regarding the recent decision 10 request a proposal from 5

A, Had | been there, | would have vigerously eppased the decision. In shor, | think the decision,
again largely the result of loBDYINg by 3 vaCa! minority, unwise, disingensous, and a waste of tme and
maney. Explanation o Fallaw.

My thought is that there are a larger number of us who have NO iterest in any kind of deal with SUATs,
making the pending prapasal mot, in el we weuld vote it down anyway. Thersfars, why

proceed. Better to stop wasting their time and our money paid o I:mrrmameamless eneroise, |

am sending this .namwmmwm\m to g you tima ta ‘

Randy Page

e we have o be concerned with aligning f appropriatewith the srangest partnr, No.one would
disagree that St Al'sis not the dominant provider in the valley
ol 0 e are already linked in many ways to St Luke's because we all know they are and willikely
el ramain the dominant provider, fe., we have chosen to locate / move many practices to

Fssues with ary needed improvements. . They just fire

Wiy thaughts ar as follows:

First: in considering an alignment with a hospital system the fina
right FARTMER is mare important for the long term., No different
gtc. The cultures have to mesh. Wrang partner means nothing
befieye for Saltber, ST Al |5 the wrong partner. Reasons:

thsic erwin peaple. . '

+  thelr dealings with med staff have been dishonest and dishgenuaus, Witness the fring of
Nampa Radialogy, ma input from med stadf re that or what would need to be better from new
providess. Witness the development of cutput G1 Suite at Garrity for Digestive Health G1 group,
ne Inpus fram current staff, and no r of ther o do consulis or take gall,

2 0f us Femaln bo iy o cover the call.

»  thalr standard practice has been 1o requine non-compets clauses in their contracts. How oould
that possibly be different for us, and HOW could that work for us when we are sa concemed
with “pal” provisiors of aey deals?

+ wa have watched a respected family practice group leave them TWICE. There is & message
there. And where did that group go7 St Luke's.

= we have ko be concernad with aligning if appropriste with the sirongest partier. Mo one would
disagree ThaL ST AI'S is not the dominant provider in the valley

& e bFe Blready linked In many ways to 5t Luke's becauss wa all know they are and will [Bely
rermain the dominant pravider, |2, we have chosen to locate [ move many practices io
partico. The surgeons to varying degrees left or reduced practices in Nampa fo go to §t
Luke's, The reasons for that ane no kess compalling today. W we algred with St A0's, they
certainly would expect hosgital practicss 1o be shifted ta their faciities. Are cur primary care

\

Dr. Randell Page,
Saltzer’s Contracts
Committee Chair

O

SALTZER

g oI MEDICAL GROUP
CONFIDENTIAL SMGO0003368E

Plaintiffs’ Exhibit 1366
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St Luke’s is the dominant healthcare provider in various parts of the State, including the Treasure Valley where Nampa is located.  It is also the largest private employer in the entire State.
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Background—Saltzer is a “Dominant” Healthcare

Provider

From: Castledine, Ed <castlede@slhs og>
Sent: 2

To:

Cex

Subject: stats

Atiach: Mampa Physicians alsy

Just finished puiting this togethr- it is rough form but wanted fo get your perspective on this

your opinion on . This beging to show the dominance of Saltzer in the
removed all of the dentists, ancathesiologists, chiropmesors cte from the list and left oaly the
actual providers, Out of roughly S0 physicians in Nampa, Saltzer represents 47, 17 you add the
Mercy Group, we have the opporfunity to wark exclusively with 59 of the 80.

[ will speak with Peter as well about other relevant financial data. Also, Alan Barton found that
revenie associnted with the Saktzer specialists to St Lukes is a little more than $5m annually.

Let me know what you think - Fd

mg shme.o

“This message is intended

/

ATTORMEYS' EYES GNLY

CONDOOT045
CX0244-001

Plaintiffs’ Exhibit 1281

“This begins to show the dominance of
Saltzer in the Nampa market. . . . Out of
roughly 80 physicians in Nampa, Saltzer
represents 47. If you add the Mercy
Group, we have the opportunity to work

\\exclusively with 54 of the 80.”

J

4 )

Ed Castledine,
Director of Business
Development

=L ot Luke's

/

.. % = ,
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Saltzer is not only the dominant provider in Nampa, it is the largest multi-speciality practice group in Idaho.  The Attorney General by the way resides in Nampa, Idaho.


Background—The Acquisition
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Saltzer is principally based in Nampa, Idaho a city about 20 miles from Boise.  St. Luke’s has hospitals in Boise and Meridian and it has doctors throughout the region, including pre-existing family care practitioners in Nampa.


Bargaining leverage depends on substitute physician
groups in the market

e Before the Acquisition: Saltzer PCPs offer an attractive substitute for St. Luke’s

PCPs, and vice versa

— The health plan thus has a credible “outside option” when it negotiates with each
provider

Health Plan

e

L= = = = = == == -



Bargaining leverage depends on substitute physician
groups in the market

« After the Acquisition: the health plan loses a credible
outside option, and the provider gains negotiating
leverage

Health Plan

St. Luke’s
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L
L
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Saltzer




Background—The Acquisition

St. Luke's
12.3%

St. Luke’s and
Saltzer

Accounted For
Nearly 80% of

Saint Alphonsus
12.0%

] Primary Health
Primary Care 8%
11 Terry Reilly
Physician 0.9%
Services In A Ot
N am pa Saltzer

65.5%

12
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This chart sums up the effect of St. Luke’s acquiring Saltzer’s primary care physicians in the Nampa market.  For the Attorney General that concentration was unacceptable.  


Broader Marker—Same Result

5t. Luke's
8.7%

Saint

Alphonsus
19.4%

Primary Health
‘ 4.0%
Saltzer Terry Reill
51.7% ?.rZ% 3"

All Others
15.0%

13



Background--Markets

e The standard for geographic market is “...where buyers can
turn for alternate sources of supply.” (Morgan, Strand v.
Radiology, Ltd., 924 F.2d 1484, 1490 (9% Cir. 1991). Here the

relevant buyers are the insurance companies not individual
consumers:

e ..the vast majority of health care consumers are not direct
purchasers of health care—the consumers purchase health
insurance and the insurance companies negotiate directly
with providers.” (Findings, 9 53 (emphasis added).)

 Ninth Circuit emphatically endorsed this, stating it is now the
“accepted model.” 2015 WL at *4 n. 10.


Presenter
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This concentration of primary care doctors particularly concerned the Attorney General because he was very much persuaded that the competition by which to test geographic markets is the one where the “buyers” are health insurance companies.  He reviewed the literature, consulted health care experts, and interviewed insurance payers.


Market Access is Local

Figure 13. Locations of PCPs visited by residents of the Treasure Valley
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Background—Judgment in Favor of the
Government Plaintiffs

Rejection of Assumption that
Non-Profit Entities Will Not
Exercise Market Power

Rejection of Economic Theories
that Generated Overbroad
Geographic Markets

Skeptical Review of Asserted
Efficiency Benefits

Rejection of ACA “Defense”

Affirmance of Divestiture as the
Presumed Remedy in
Government Actions

STATE OF IDAHO
OFFICE OF THE ATTORNEY GENERAL
LAWRENCE WASDEN

For Imnmediate Release
February 10, 2015
Media Contact: Todd Dvorak
(208) 334-4112

Attorney General Wasden’s Statement on the St. Luke’s
Antitrust Lawsuit

(Boise) — ldaho Attorney General Lawrence Wasden issued this statement
following the decision today by the 9™ U.S. Circuit Court of Appeals in the
antitrust lawsuit involving St. Luke's Health System:

‘| appreciate today's decision and what it means for consumers and the
healthcare marketplace of the Treasure Valley,” Attorney General Lawrence
Wasden said. “This case is important because it ensures Idaho’'s laws will
continue to protect and promote competition and a healthy, thriving marketEIace,
not just in southwestern Idaho but across the state. The decision by the 9" U.S.
Circuit Court of Appeals, which affirms the 2013 decision by U.S. District Judge
Lynn Winmill, upholds my commitment to protecting and defending Idaho’'s
marketplace and competition laws.

“We look forward to working with St. Luke's in any way possible to fulfill what is
now required by the court’s decision,” Wasden said.


Presenter
Presentation Notes
The end result was a victory on all fronts for the Government Plaintiffs.  My General was quite pleased, to say the least.


Conclusions

Healthcare markets are local.

— Can’t compare not so far flung areas because patients won’t make the
drive

— Major concern shaping up with graying of smaller communities.
e Shrinking aging populations need more healthcare
* Providers consolidating and relocating to population centers
e Cause and effect

Consolidation so far has not resulted in cost savings that are passed
on to the patients.

Consumers are patients and insurers—thus the bargaining leverage
is an essential component.

Public Hospital/ Tax Revenue supported healthcare
— Appealing targets for private/ non-profit
— NFL Dilemma?
— Entry magnifies this problem


Presenter
Presentation Notes
I conclude with a slide from our opening statement.  This case was about market power and higher prices and applying laws that prohibit the acquisition of such power and the resultant anti-competitive effects.  The cause consumed our office and exhausted our resources, but as my General said, there could not been a much more relevant competition case to bring than this one.
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